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In the District Court of the United States in and for 
the District of Idaho, Southern Division. 


NAMPA & MERIDIAN IRRIGATION DIS- 


TRICT, 
Complainant, 


VS. 


J. B. BOND, Project Manager of Boise Project 
of the United States Reclamation Service, 
Defendant, 


No. 988. 
BILL OF COMPLAINT. 


The Complainant alleges: 


1. That the plaintiff is a corporation duly organ- 
ized, existing and doing business under the laws of 
the State of Idaho relating to Irrigation Districts. 


2. That the Defendant, J. B. Bond, is the duly 
appointed, authorized and acting Project Manager 
of what is known as the Boise Project of the United 
States Reclamation Service and as such has execu- 
tive charge and control over the delivery of water 
from said Boise Project. That said Boise Project 
is an irrigation system constructed by the United 
States and situated chiefly in the Counties of Ada 
and Canyon in the State of Idaho. 


8. That the said Plaintiff Irrigation District 
contains about 65,000 acres of irrigated land ly- 
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ing in Ada and Canyon Counties in Idaho, of which 
about 40,000 acres receives its entire water supply 
from that certain irrigation system constructed by 
the United States and known as the Government 
irrigation system of the Boise Project, and the 
remainder thereof is supplied mainly out of the 
old water rights of the District supplemented by a 
certain amount of stored water furnished by the 
United States out of the Arrowrock Reservoir of 
the said Boise Project as provided in that certain 
contract between the United States and the District 
hereinafter referred to. 


4. That the said Forty Thousand (40,000) 
acres of land irrigated entirely with water from 
the Government irrigation system of the Boise Proj- 
ect is known and commonly referred to as the proj- 
ect lands of the District, and the lands irrigated 
mainly out of the old water rights of the District 
are commonly known and referred to as the old 
water right lands of the District. 


5. That pursuant to the provisions of the Act 
of Congress of June 17, 1902 (82 Stat. 888) known 
as the Reclamation Act, and acts of Congress sup- 
plementary thereto or amendatory thereof, the 
United States, acting through the Secretary of the 
Interior, has authorized and caused to be construct- 
ed that certain irrigation project located in the 
States of Idaho and Oregon known as the Boise 
Project. That the lands irrigated entirely with 
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water supplied from the irrigation works of the 
said Boise Project about four-fourteenths (4/14ths) 
are located in the Nampa & Meridian Irrigation 
District, and about ten-fourteenths (10/14ths) out- 
side of the District. 


6. That on or about June 1, 1915, the Defend- 
ant, Nampa & Meridian Irrigation District, entered 
into contract with the United States for the con- 
struction of a drainage system in the District, pur- 
chase of supplemental storage water rights from 
Arrowrock Reservoir for the old water right lands 
of the District, and full water rights for the project 
lands of the District, a copy of which contract is here- 
to attached, marked Exhibit “A” and made a part 
hereof, and thereafter entered into a supplemental 
contract with the United States, a copy of which is 
hereto attached, marked Exhibit ‘“B”, and made a 
part hereof. 


7. That the said contracts were duly authorized 
by the electors of the District at elections held for 
that purpose, in the manner and in full compliance 
with the State Law and in like manner as in the 
case of a bond issue, and the said contracts and all 
proceedings in connection therewith were duly con- 
firmed by decrees of the District Court in the man- 
ner provided in the State Statute. That the bene- 
fits of said contracts were duly apportioned by the 
directors of the District and the apportionment 
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thereof confirmed by the decrees of the District 
Court as provided in the State Statutes. 


8. That Section 12 of the said contract of June 
1, 1915, provided among other things: 


“The project lands in the District shall pay 
the same operation and maintenance charge 
per acre as announced by the Secretary of the 
Interior for similar lands of the Boise Proj- 
ect and the same shall be collected by the Dis- 
trict for the United States, and paid over by the 
District to the United States, and upon notice 
from the officer of the United States in charge 
of the Boise Project, the District will with- 
hold the delivery of water from such project 
lands in the District as are in default in the 
payment of said operation and maintenance 
charge.” 


9. That the drainage system provided for in 
the said contract between the United States and the 
Defendant, Nampa & Meridian Irrigation District, 
has been constructed by the United States. 


10. That as a result of irrigation from the said 
irrigation system of the Boise Project the water 
table is rapidly rising under portions of the Boise 
Project outside of the Nampa & Meridian Ivriga- 
tion District, particularly in the Golden Gate, 
Wilder, Arena and Deer Flat sections in the lower 
half of the project, and that in the opinion of the 
officials of the United States Reclamation Service 
it has become necessary to construct a drainage 
system in said portions of the project in order to 
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prevent the lands thereof from being ruined by 
seepage and alkali. That the Secretary of the In- 
terior has caused to be made surveys and investi- 
gations of a proposed drainage system for said 
lands and has caused investigations to be made of 
the seepage and ground water conditions under said 
portions of the project, from which it appears that 
several thousand acres of land in said sections are 
in immediate danger from the ground water table 
which is now within five (5) feet of the surface 
and steadily rising, and that if drainage is not 
provided, said lands will suffer irreparable injury 
from seepage and water-logging. 


That the Secretary of the Interior has approved 
the said proposed drainage system and has author- 
ized the construction thereof as a part of the opera- 
tion and maintenance work of the Boise Project 
with funds to be collected for that purpose from 
the water users as an operation and maintenance 
charge. 


11. That for the purpose of providing the nec- 
essary funds for the construction of said drainage 
system as aforesaid the Secretary of the Interior 
on February 15, 1921, issued a public notice, copy 
of which is hereto attached and made a part here- 
of, and marked Exhibit “C”. 

12. That this Plaintiff has duly paid all opera- 
tion and maintenance charges claimed by the Hon. 
Secretary of the Interior under Par. (a) of said 
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notice marked Exhibit ‘“C’’, to this date, and that 
the payments so made by plaintiff to the United 
States fully re-imbursed the United States for all 
maintenance and operation expenses actually in- 
curred on account of the Project lands of the 
United States within the Plaintiff District and 
constituted full payment of all operation and main- 
tenance charges for which Plaintiff or the said 
Project Lands within the Plaintiff District were or 
are liable under the provisions of the said contracts 
between Plaintiff and the United States, referred 
to as Exhibits “A” and “B” unless it shall be held 
that under the terms of said contracts Plaintiff is 
hable for a pro rata part of the cost of construction 
of the drainage works referred to in Par. 10 hereof. 


18. Plaintiff alleges that under Par. (b) of the 
said notice marked Exhibit ‘‘C”, the Honorable Sec- 
retary of the Interior demanded of the Plaintiff 
on or about April 1, 1921, payment of 50 cents per 
irrigable acre for the said Project Lands within the 
Plaintiff District, for use by the said United States 
in constructing the said drainage works referred 
to in Par. 10 and 11 hereof, which payment Plain- 
tiff has at all times refused to make on the ground 
that neither Plaintiff nor the Project Lands with 
the Plaintiff District were liable therefor under 
said contract; that the construction of said drain- 
age works was not an operation or maintenance 
charge as contemplated in said contracts but was in 
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fact a construction charge for the benefit of lands 
outside the Plaintiff District, which the Secretary 
of the Interior had no jurisdiction to levy against 
Complainant and which Complainant had no juris- 
diction to levy under the laws of Idaho against the 
lands within its boundaries; and that the cost of 
said proposed drainage works should be collected 
solely from the Project Lands outside of Complain- 
ant District under the certain contract, stipulation 
and judgment, hereinafter referred to as Ex- 
SU 


ye that on the.........% Cay Olmert: ; 
1921, there was a certain action pending in the 
above entitled Court wherein Payette-Boise Water 
Users’ Association, Limited, a corporation, was 
Complainant, and J. B. Bond, C. C. Fisher, Charles 
F. Weinkauf (as the executive officers of Boise 
Project) Riverside Irrigation District, Pioneer Ir- 
rigation District and Nampa & Meridian Irriga- 
tion District were defendants. 


That on said date a decree was entered in said 
action which settled and determined the issues 
therein as between the Complainant and the said 
defendants, J. B. Bond, C. C. Fisher and Charles 
F. Weinkauf, and which decree was based on the 
certain stipulation entered therein by the Com- 
plainant, Payette-Boise Water Users’ Association, 
representing the water users from said _ Boise 
Project, whose lands were situated outside the 
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boundaries of the Nampa & Meridian Irrigation 
District and the Pioneer Irrigation District, and 
the Secretary of the Interior, and which stipulation 
is embodied in said decree as a part thereof. Com- 
plainant attaches hereto a copy of said decree as 
Exhibit “D”, excepting therefrom the Exhibit ‘“B” 
referred to in the stipulation in said decree, being 
emitted” . cs. . ae oe eet es eee 
That this Complainant and the said defendants 
therein, Pioneer Irrigation District and Riverside 
Irrigation District, were not parties to said stipula- 
tion nor did said decree determine any of the issues 
in said suit as between Complainant therein and 
this Complainant but that the issues in said action 
as between the Complainant therein and this Com- 
plainant were determined by the certain supplemen- 
tal decree in said proceedings, entered therein on 
DUE recs ae ces ee ee ee ee , 1921, a copy of 
which is attached hereto as Exhibit “E”’. 


That immediately upon the entry of said decree, 
the water users from Boise Project represented by 
the said Payette-Boise Water Users’ Association, 
being the land owners of the Project outside of 
Complainant District, individually entered into the 
certain contract provided for in said decree and ap- 
pearing therein as Exhibit ‘‘A” of the said stipu- 
lation, and thereby contracted and agreed that the 
Secretary of the Interior might build the said drain- 
age works referred to in Par. 10 hereof and that 
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the landowner would pay the charges therefor pro- 
vided in said contract. 


Complainant alleges that none of the land owners 
receiving Project water within the Complainant 
District signed said contracts nor did said stipula- 
tion make provision therefor; neither has this com- 
plainant at any time consented to the same or been 
a party thereto. 


That the Honorable Secretary of the Interior 
has no authority or jurisdiction to construct said 
works except under the said contracts of said in- 
dividual land owners and with the payments made 
by them as provided therein. 


15. Complainant alleges that no part of the 
said sum so demanded of Complainant by the Sec- 
retary of the Interior and for which Complainant 
has refused payment, has been or will be used for 
the maintenance or operation of the canals, reser- 
voirs, drainage works, etc., designated in the said 
contracts between Complainant and the United 
States as the Boise Project; but that said sum is 
for use in the construction of new drainage works 
which were not contemplated or provided for in 
said contracts; and that Complainant has no au- 
thority or jurisdiction to incur said expense except 
in pursuance of a plan or contract therefor, duly 
approved by the vote of two-thirds of the electors of 
the district as provided by the laws of Idaho. 
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16. That Complainant has been advised by the 
defendant that unless said payments are made, de- 
fendant will be compelled and required to shut off 
the supply of water Complainant is entitled to re- 
ceive from the Boise Project for the said Project 
lands within the boundaries of Complainant. 


17. That defendant threatens and if not en- 
joined and restrained by the mandatory injunction 
of this Court will refuse to specifically perform 
said contract referred to herein as Exhibit “A” of 
this Complaint by delivering to Complainant the 
water supply from the Boise Project for use of 
Project Lands within the Complainant District as 
therein provided; and that the failure of defend- 
ant so to do will irreparably injure and damage 
this Complainant and the owners of the said lands. 


18. That Complainant has no other speedy or 
adequate remedy in the premises. 


WHEREFORE, Complainant prays that the 
Court adjudge and decree: 


1. That neither Complainant nor any of the 
said Project Lands within its boundaries are liable 
for any part of the costs of said proposed drainage 
works. 


2. That a mandatory writ of injunction issue 
requiring defendant to specifically perform said 
contract and deliver to Complainant the water sup- 
ply therein provided for, and for such other and 
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further relief as to the Court shall seem meet and 
equitable. 
HUGH E. McELROY, 
Attorney for the Complainant. 
Residence: Boise Idaho. 


EXHIBIT “A” 
Draft of July 24, 1914. 


THIS AGREEMENT made this 1st day of June, 
1915, between the UNITED STATES OF AMER- 
ICA, acting for this purpose by the Secretary of 
the Interior, under the provisions of the Act of 
Congress of June 17, 1902 (82 Stat. 388) known 
as the Reclamation Act, and acts amendatory there- 
of or supplementary thereto, and the Act of Con- 
gress of February 21, 1911, (36 Stat. L. 925), the 
party of the first part, hereinafter called the 
United States, and the NAMPA & MERIDIAN IR- 
RIGATION DISTRICT, an Irrigation District or- 
ganized under the laws of the State of Idaho, and 
located in Canyon and Ada Counties, Idaho, acting 
for the purposes of this contract under authority 
of the Title 14 of the Idaho Revised Codes, includ- 
ing Sections 2896, 2397, 2398, the party of the sec- 
ond part, hereinafter called the District— 


WITNESSETH—That, 


WHEREAS, the District includes within its 
boundaries about Twenty-four Thousand Five Hun- 
dred Fifty-seven (24,557) acres of irrigated land, 
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Twenty-two Thousand Six Hundred Twelve 
(22,612) acres of which are entitled to receive 
water from the District; the remainder being ir- 
rigated with water from the Settlers’ and New 
York Canals; and whereas, the District owns and 
controls that certain canal known as the Riden- 
baugh Canal through which water is supplied from 
Boise River to the lands of the District for irri- 
gation and domestic purposes, and whereas, the nat- 
ural flow of Boise River which the District is en- 
titled to divert under its priorities and appropria- 
tions, is insufficient during the latter part of said 
irrigation season to furnish a complete water sup- 
ply for the lands of the District, and the District 
desires to secure a certain amount of stored water 
in order to furnish its land owners and water users 
a more complete water supply during the low water 
periods of the irrigation season, and 


WHEREAS, the ground water table is rising 
in the District and in places is already close to the 
surface, so that a large part of the lands of the 
District are likely to become permanently ruined 
and incapable of producing crops, or bearing any 
share of the expense of the District, unless a drain- 
age system is promptly provided; and whereas, it 
is believed that such a drainage system will re- 
claim considerable areas which cannot now be cul- 
tivated successfully on account of such seepage con- 
ditions, and will check the spread of such seepage 
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conditions, and save other large areas which are 
now threatened with destruction from the same 
cause; and 


WHEREAS, the United States is now construct- 
ing, under the provisions of the Reclamation Act, 
that certain irrigation project known as the Boise 
Project, including the Arrowrock and Deer Flat 
storage reservoirs, and a portion of the lands of 
the District have been subscribed to said project 
by the individual owners of such lands; and 


WHEREAS, it is believed that under existing 
conditions the only way in which the additional 
water supply and drainage system required by the 
District can be secured promptly and at a cost 
which the land owners of the District can afford 
to pay, is by means of a contract between the Dis- 
trict and the United States, under the provisions 
of the Acts of Congress of June 17, 1902 (82 Stat. 
888) and February 21, 1911 (86 Stat. L., 925) and 
Title 14 of the Idaho Revised Codes. 

NOW, THEREFORE, it is hereby agreed— 

1. That as a part of the general drainage sys- 
tem of its Boise Project, the United States will 
construct for the Nampa & Meridian Irrigation Dis- 
trict, a drainage system to a total cost of Five Hun- 
dred Fifty-seven Thousand Dollars ($557,000.00). 
The location of the drains, to be constructed, is 
shown on the map attached hereto and marked 
Exhibit “A’’, it being understood that in general 
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drains numbered “one” on the said map will be 
constructed first, drains numbered ‘‘two” will be 
constructed next, drains numbered ‘‘three” will be 
constructed last, so far as said limit of expenditure 
will allow such work to go, such drainage system 
to have sufficient capacity in its main drains to 
carry the seepage water flowing into the District 
from the lands lying above the District and drain- 
ing into it, as well as that originating in the Dis- 
trict itself. The Supervising Engineer in charge 
of such construction shall have the right to make 
changes in the alignment of the drains shown on 
the attached map, and in grades and cross-sections, 
where such changes shall be found in his judgment 
to be necessary or desirable to increase the effi- 
ciency or economy of the system. It is understood 
that in case any part of the work shown on the 
said map shall prove unnecessary for the benefit 
of District lands, such part may be omitted by mu- 
tual consent of the parties hereto. It is fully un- 
derstood that the United States is to expend only 
Five Hundred Fifty-seven Thousand Dollars 
($557,000.00), including cost of preliminary work 
in drainage construction for the District, under this 
contract, and to stop when such limit of expendi- 
ture has been reached. It is not expected that the 
lands of the District can be completely drained at 
this cost nor a drainage system extended to each 
farm unit, but that only a number of principal 
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drains will be constructed with which individual 
and community farm drains can be connected. 


2. That for the purposes of this contract, irri- 
gable lands in the District which are now entitled to 
five-eighths of a miners’ inch of water or more 
per acre, out of the present water rights of the Dis- 
trict, or of the Settlers’ District or through owner- 
ship of stock in the New York Canal Company, are 
considered as old water right lands and referred 
to herein under that name; irrigable lands in the 
District which have no water right from the Dis- 
trict or the Settlers’ District, and have not been ir- 
rigated through ownership of stock in the New 
York Canal Company, are considered as project 
lands and referred to herein under that name, and 
irrigable tracts of land in the District which are 
entitled to some water from the present water 
rights of the District, or of the Settlers’ District or 
through ownership of stock in the New York Canal 
Company, but less than five-eighth of an inch per 
acre, shall be considered as old water right lands 
to the extent of the number of acres for which the 
water right of such tract will provide five-eighths 
of an inch per acre, and project lands as to the re- 
mainder thereof. 


3. That the District will pay to the United 
States for that portion of the above described drain- 
age work in the District, equity chargeable to the 
old water right lands in the District, the sum of 
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Two Hundred Sixty-six Thousand Dollars ($266,- 
000), in the same number of annual installments 
not less than ten (10) and same percentage of the 
total in each annual installment as is fixed by the 
Secretary of the Interior for the lands of the Boise 
Project in his Public Notice announcing the con- 
struction charge for the Boise Project, the first 
installment to be due and payable one (1) year 
after the day on which said Public Notice for the 
Boise Project is issued by the Secretary of the In- 
terior, and one installment on the same day of 
each year thereafter until all installments are paid, 
and will use the taxing power of the District and 
all the powers and resources of the District to col- 
lect said sums of money and pay the same to the 
United States when due. The benefits of the ex- 
penditures of said sum of Two Hundred Sixty-six 
Thousand Dollars ($266,000) for drainage shall 
be apportioned among the old water right lands of 
the District. No portion of said sum of Two Hun- 
dred Sixty-six Thousand Dollars ($266,000) shall 
be apportioned to the project lands in the District 
but the balance of the said sum to be expended on 
drainage works in the District as provided in para- 
graph 1 hereof shall be charged to the general ex- 
pense of the Boise Project and the project lands in 
the District shall pay the construction, operation 
and maintenance charges provided in paragraphs 
11 and 12 hereof. 
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4. That after the construction thereof, the Dis- 
trict will maintain said drainage system in good 
serviceable condition, at its own expense, and shall 
charge the cost thereof to the old water right lands 
in the District in the proportion which the amount 
of construction cost chargeable to the old water 
right lands in the District, to-wit, Two Hundred 
Sixty-six Thousand Dollars ($266,000), bears to 
the total construction cost, to-wit, Five Hundred 
Fifty-seven Thousand Dollars ($557,000), and will 
charge the balance to the United States. In case 
the District shall fail or neglect to maintain said 
drainage system in good serviceable condition, the 
United States may maintain or repair the same and 
charge the cost thereof to the District, which cost 
the District will promptly pay. 


5. The right to water developed in the drainage 
system herein provided for shall belong to the Boise 
Project and the old water right lands of the Dis- 
trict, and be divided between said Boise Project 
and said old water right lands of the District in 
the same proportion as the cost of the drainage sys- 
tem herein provided, and the drains to be con- 
structed under this contract shall be subject to use 
by the lands of the Boise Project whether outside 
or inside the District, as well as the old water 
right lands of the District. 


6. That the District will pay to the United 
States the sum of Twenty-four Thousand Eight 
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Hundred Forty Dollars for storage capacity in Ar- 
rowrock Reservoir—a reservoir to be constructed by 
the United States on Boise River in Boise and El- 
more Counties, Idaho, and to have a capacity of 
between 200,000 and 250,000 acre feet—and the 
United States will provide for the District that por- 
tion of the total storage capacity of Arrowrock 
Reservoir which Twenty-four Thousand Eight 
Hundred Forty Dollars is of the total cost of said 
reservoir, and will deliver at the downstream end 
of the outlets of the Arrowrock Reservoir, for the 
District each year after the completion of said res- 
ervoir, the same proportion of the stored water 
available from said reservoir at such times after 
three (8) days’ notice from the District to the 
United States officer in charge, and in such quanti- 
ties as the District may direct not in excess of the 
District’s proportionate part of the available outlet 
capacity. The total cost of said reservoir will be 
determined and stated by the Secretary of the In- 
terior in his Public Notice of the charges to be made 
for the Boise Project, and to include all cost and 
expenses of whatsoever nature or kind for the pur- 
pose of, growing out of, in connection with, or re- 
sulting from the construction of said reservoir in- 
cluding engineering expenses and overhead charges, 
and such interest, if any, as may be payable on ac- 
count of advances under the provisions of the Act 
of Congress of June 25, 1910 (36 Stat. L. 835), or 
other legislation by Congress. 
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7. The said sum of Twenty-four Thousand 
Eight Hundred Forty Dollars shall be paid by the 
District to the United States in the same number 
of annual installments not less than ten (10) and 
same percentage of the total in each annual in- 
stallment as is fixed by the Secretary of the Inte- 
rior for the lands of the Boise Project in his Pub- 
lic Notice announcing the construction charge for 
the Boise Project, the first installment to be due 
and payable one (1) year after the day on which 
said Public Notice for the Boise Project is issued 
by the Secretary of the Interior and one installment 
on the same day of each year thereafter until all 
installments are paid; and the District will use the 
taxing power of the District, and all the powers and 
resources of the District to collect said sums of 
money, and pay the same to the United States when 
due, and will also pay each year its proportionate 
share of the cost of operation and maintenance of 
said reservoir and delivery of water therefrom, as 
announced by the Secretary of the Interior. 

8. No interest will be charged on any of the 
said installments for drainage work, or stored 
water, or money to be paid to the United States 
for operation and maintenance, on account of the 
drainage works or stored water, until due; but any 
part thereof which may remain unpaid after the 
same is due shall bear interest from maturity until 
paid at ten per cent (10%) per annum, and the 
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United States shall not be obliged to deliver or turn 
out for the District any stored water while the 
District is in default on any of the payments here- 
in provided to be made by the District to the United 
States. 


9. The District agrees to distribute the amount 
of water delivered to it by the United States under 
this contract in full compliance with the provisions 
of said Reclamation Act of June 17, 1902, and the 
rules and regulaticns thereunder, and to use and 
distribute the same only upon the lands within the 
District, and in compliance with the provisions of 
Section 2 of the Act of Congress of February 21, 
1911 (36 Stat. L. 925) known as the Warren Act. 


10. The stored water from Arrowrock Reser- 
voir hereinabove agreed to be purchased by the 
District, shall be diverted from Boise River 
through the canal system of the District and de- 
livered to old water right lands in the District to 
supplement the water supply of such lands at times 
when the natural flow of Boise River is insufficient, 
and the benefits and cost of such stored water 
shall be apportioned to such lands; Proided, how- 
ever, that no portion of said stored water is to he 
delivered and no part of the cost thereof appor- 
tioned to those old water right lands of the Dis- 
trict to which the first priority right of the District 
has been allotted under the classification of lands 
as to priority, which has been made by the District, 


Nampa & Meridian Irr. Dist., vs. J. B. Bond. Q7 


it being considered that the lands having the first 
priority need no stored water. 


11. For the project lands in the District, the 
United States will provide both storage capacity in 
the reservoirs of the United States and carrying 
capacity in the United States Canal System of the 
Boise Project, and each year after the completion 
of the Arrowrock Reservoir, will deliver to the Dis- 
trict for distribution to the Proejct lands in the 
District lying under the canal system of the Dis- 
trict, as nearly as practical, the same proportionate 
share per acre of the water actually available from 
said works of the United States, both flood water 
and stored water, as is provided for similar lands 
in the United States Boise Project, outside of the 
District except as otherwise provided in paragraph 
12 hereof, but no more, however, than is needed 
for beneficial use on said land, and for the project 
lands in the District lying above the canal system 
of the District a similar water supply for the proj- 
ect lands in the District will be furnished directly 
by the United States through the laterals and canals 
of the United States. The water supply for the 
project lands in the District shall be carried through 
the Main Canal of the United States Boise Project, 
and that portion for the project lands lying under 
the canal of the District delivered to the District at 
convenient points in the District where laterals or 


distributing canals from the Canal System of th« 
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United States reach or cross the canal of the Dis- 
trict, and will there be received by the District and 
distributed by the District to the project lands in 
the District entitled to the use thereof; under the 
provisions of a certain contract for the distributio 
of water, between the parties hereto, dated April 
1, 1909, it being understood that the said certain 
contract shall remain in effect until such time as 
a new contract shall be mutually agreed upon by 
the parties hereto, providing for a different method 
of distribution of water and division of the cost of 
distribution. 


12. The District will promptly apportion to the 
project lands in the District a total of Three Mil- 
lion Three Hundred Four Thousand Five Hundred 
($3,304,500) Dollars, being a charge of Seventy- 
five dollars ($75.00) per acre as the benefits un- 
der this contract to said lands; provided, however, 
that if the building charge per acre announced by 
the Secretary of the Interior in his Public Notice for 
similar lands of the Boise Project, is less than Sev- 
enty-five dollars ($75.00) per acre, then the as- 
sessment of benefits against the project lands in 
the District shall be reduced to the same amount 
per acre as is announced by the Secretary of the 
Interior for the similar lands of the Boise Pro}- 
ect, and the District will collect the sums so appor- 
tioned to such project lands in the District and pay 
the same to the United States in the same number 
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of annual installments not less than ten (10) and 
same schedule of graduated payments as is fixed 
by the Secretary of the Interior in his Public No- 
tices for similar lands of the Boise Project out- 
side of the District. Provided, that should the con- 
struction charge per acre announced by the Secre- 
tary of the Interior, for the Boise Project for a full 
water right, be in excess of Seventy-five Dollars 
($75.00) per acre of irrigable lands, the benefits 
to be assessed to the project lands in the District 
under this contract from the said project lands for 
the payment to the United States of the construc- 
tion charge, shall nevertheless be only Seventy-five 
Dollars ($75.00) per acre, and the number of in- 
stallments and the percentage of the total payable 
in each annual installment shall be the same num- 
ber and percentage as for the lands of the Boise 
Project outside of the District, but in that event, 
the amount of both stored water and flood water 
furnished for such project lands in the District by 
the United States shall be the same proportion of 
the amount furnished per acre to the lands of the 
Boise Project outside of the District as Seventy-five 
Dollars ($75.00) per acre is to the charge an- 
nounced for the Boise Project lands outside of the 
District; Provided, that in that event, the owners 
of project lands in the District, individually or the 
District on behalf of all the project land owners 
in the District, may, if they or it so elect, by sup- 
plemental contract with the United States, secure 
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from the United States works additional water 
sufficient to make their water rights equal in 
amount per acre to the rights furnished by the 
United States to similar project lands outside of 
the District, by payment of the difference between 
Seventy-five Dollars ($75.00) per acre and _ the 
charge announced by the Secretary of the Interior 
in his Public Notice for the lands of the Boise 
Project outside the District, but the amount to be 
apportioned to the project lands in the District un- 
der this present contract shall not be in excess of 
Seventy-five ($75.00) Dollars per acre. The in- 
stallments of the charges apportioned to the proj- 
ect lands in the District shall be due and payable 
from the District to the United States on the same 
dates as fixed by the Secretary of the Interior in 
his Public Notice for the payment of the charges 
for the lands of the Boise Project outside of the 
District. The District will be reimbursed by the 
United States for the cost of distributing the water 
to said project lands in the District by the payment 
to the District of the pro-rata share of the cost of 
operation and maintenance provided in the contract 
of April 1, 1909, between the District and the Unii- 
ed States, until the expiration of said contract as 
provided in paragraph 11 hereof and thereafter un- 
der the new contract provided to be made in para- 
graph 11 hereof. The project lands in the District 
shall pay the same operation and maintenance 
charge per acre as announced by the Secretary of 
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the Interior for similar lands of the Boise Project 
and the same shall be collected by the District for 
the United States and paid over by the District to 
the United States, and upon notices from the officer 
of the United States in charge of the Boise Project, 
the District will withhold the delivery of water 
from such project lands in the District as are in 
default in the payment of said operation and main- 
tenance charge. 


13. It is fully understood that the old water 
right lands of the District shall not in any event 
be liable for any part of the charges herein agreed 
to be apportioned to and collected from the projec: 
lands, nor the project lands for any portion of the 
charges herein agreed to be apportioned to or col- 
lected from the old water right lands in the Dis- 
trict, and the United. States agrees to waive the 
right to hold either of said two classes of land for 
any part of the charges herein agreed to be appor- 
tioned to and paid by the other, but will look to the 
old water right lands for the old water right land 
charges and the project lands for the project land 
charges. 


14. No interest will be charged on any of said 
installments for water to be supplied to said proj- 
ect lands in the District until due, but any part 
thereof which may remain unpaid after the same 
is due, shall bear interest from maturity until paid 
at ten (10%) per cent per annum, and the United 
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States shall not be obliged to deliver or turn out for 
the District any water for such project lands in the 
District as are in default on any of the payments 
herein provided to be made. Provided, the project 
lands in the District shall be subject to the same 
provisions as to residence, cultivation and limit of 
area as the lands of the Boise Project outside of 
the District. 


15. The United States will assent to the re- 
lease by the Payette-Boise Water Users’ Associa- 
tion of such lands in the District as have been sub- 
scribed under stock subscription and contract to the 
said association, and have therefore become sub- 
ject to the lien provided in such subscription and 
contract for the repayment of a proportionate part 
of the cost of the Payette-Boise Project from the 
lien and obligation of such stock subscription, and 
also release and cancel the contract under date of 
October 12, 1906, between the Nampa & Meridian 
Irrigation District, and the Payette-Boise Water 
Users’ Association, providing for a credit to the 
subscribed lands of the District for existing works, 
as regards both the old water right lands and the 
project lands. 


16. The Payette-Boise Water Users’ Association 
agrees to join in the release of said stock subscrip- 
tion contracts and liens upon conditions above 
stated, and its name is subscribed hereto in evi- 
dence thereof. 
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17. Where any appropriations of water have 
been made and water rights acquired by parties 
other than the District out of any of the draws, 
sloughs or natural channels of the Nampa & Me- 
ridian Irrigation District, and such rights are in- 
terfered with by the deepening of such channels and 
the construction of the said drainage system in 
the District, it is understood that the money here- 
in provided for the construction of drainage works 
shall be available for the satisfaction of any just 
elaims for damages and of judgments, liabilities 
or obligations on account of, growing out of, or re- 
sulting from the interference with any such rights 
by the deepening of such channels and construction 
of such drainage system, and that the United 
States may pay such claims, judgments, liabilities 
and obligations out of said money. Any lateral 
construction which may be agreed upon between 
the District and the United States as being neces- 
sary to replace the rights of flow through natural 
drainage lines, may be built by the United States 
as a part of the drainage system herein contem- 
plated. 

IN WITNESS WHEREOF, the parties hereto 
have caused their names and seals to be attached 
the day and year first above written, the Nampa 
& Meridian Irrigation District, and the Payette- 
Boise Water Users’ Association, acting in pursu- 
ance of resolutions of their Board of Directors, of 
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which certified copies are hereto attached and made 
a part hereof. 
NAMPA & MERIDIAN IRRIGATION 
DISTRICT, 
(SEAL) 
By H. B. Carpenter, 
President. 
ATTEST: 
G. A. Remington, 
Secretary. 
PAYETTE-BOISE WATER USERS’ 
ASSOCIATION, 
(SEAL) 
By J. W. Brandt, 
ATTEST: 
W. L. Girard, 
Secretary. 
ANDRIEUS A. JONES, 
First Asst. Secretary of the Interior, 
for and on behalf of the United 
States. 
Sed. Dec. 18, 1915. 


EXHIBIT “B”. 
SUPPLEMENTAL CONTRACT 
between the 
NAMPA & MERIDIAN IRRIGATION DISTRICT 
and the 
UNITED STATES. 
Draft of December 20, 1917. 
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THIS AGREEMENT, made this 5th day of 
November, 1918, between the UNITED STATES 
OF AMERICA, acting for this purpose through E. 
C. FINNEY, First Assistant Secretary of the In- 
terior, under the provisions of the Act of Congress 
of June 17, 1902 (32 Stat. 388), and acts amenda- 
tory thereof and supplementary thereto, and partic- 
ularly Sections 2 and 38 of the Act of Congress of 
February 21, 1911 (36 Stat. 925), hereinafter re- 
ferred to as the United States, and the NAMPA & 
MERIDIAN IRRIGATION DISTRICT, an irriga- 
tion district organized under the laws of the State 
of Idaho, hereinafter referred to as the District. 


WITNESSETH, That: 


1. WHEREAS, under that certain contract be- 
tween the United States and the Nampa & Meridian 
Irrigation District, dated June 1, 1915, it is pro- 
vided that as a part of the general drainage sys- 
tem of its Boise Project, the United States will con- 
struct for the Nampa & Meridian Irrigation Dis- 
trict, a drainage system to a total cost of Five Hun- 
dred Fifty-seven Thousand ($557,000) Dollars, and 
that the District will pay to the United States for 
that portion of the above described drainage work 
in the District equitably chargeable to the old water 
right lands in the District, the sum of Two Hun- 
dred Sixty-six Thousand ($266,000) Dollars, and 
whereas, the drainage system contemplated under 
the provisions of said contract, and estimated to 
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cost approximately Five Hundred Fifty-seven 
Thousand Dollars, ($557,000), has been construct- 
ed at a cost of approximately Three Hundred Forty 
Thousand Dollars ($340,000), and whereas, it is 
not necessary to spend the balance of the said Five 
Hundred Fifty-seven Thousand Dollars ($557,000), 
on the said drainage system, and whereas, neither 
the District nor the United States desires to spend 
any money unnecessarily on said work. 


IT IS HEREBY AGREED that said drainage 
construction shall be terminated at a cost of not 
to exceed THREE HUNDRED FORTY THOU- 
SAND DOLLARS ($840,000), and the amount to 
be paid by the District to the United States for 
that portion of the said drainage works equitably 
chargeable to the old water right lands in the Dis- 
trict shall be reduced in like proportion as the said 
eost of Three Hundred Forty Thousand Dollars 
($840,000) is less than the said estimated cost of 
Five Hundred Fifty-seven Thousand Dollars 
($557,000), namely to 266/557ths of Three Hun- 
dred Forty Thousand Dollars ($340,000), or One 
Hundred Sixty-two Thousand Three Hundred 
Sixty-nine and Eighty-four hundredths Dollars, 
($162,369.84). 

2. AND WHEREAS, said estimate of the ac- 
tual cost of Three Hundred Forty Thousand Dol- 
lars ($840,000) contains an allowance for certain 
items of contingent liability and expense which may 
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or may not have to be paid, and whereas, there is 
also some possibility of additional credits from tl: 
sale or transfer of equipment. 


IT IS HEREBY AGREED that should the ac- 
tual cost as finally determined be less than Three 
Hundred Forty Thousand Dollars ($340,000), the 
Secretary of the Interior will furnish the District 
a statement of such actual cost and in that event 
the amount to be paid by the District to the United 
States for that portion of the said drainage works 
equitably chargeable to the old water right lands 
in the District, shall be reduced to 266/557ths of 
such actual cost so stated by the Secretary of the 
Interior. 


3. AND WHERBAS, the said contract of June 
1, 1915, provides for furnishing water rights for 
the project lands of the District at a charge of 
Seventy-five Dollars ($75.00) per acre, with a 
proviso that if the building charge announced by 
the Secretary of the Interior in his Public Notice for 
similar lands of the Boise Project, is less than Sev- 
enty-five Dollars ($75.00) per acre, then the as- 
sessment of benefits against the project lands in 
the District shall be reduced to the same amount per 
acre as is announced by the Secretary of the Inte- 
rior for similar lands of the Boise Project, and 
whereas, the Secretary of the Interior, in his Pub- 
lic Notice of July 2, 1917, for the said Boise Proj- 
ect has announced a construction charge of Eighty 
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Dollars ($80.00) per acre with a proviso that if 
within one year all the irrigable lands of the Boise 
Project are duly pledged to return the payment of 
the construction and operation and maintenance 
charges either through individual contracts, water 
users’ association contracts, or through irrigation 
districts, duly organized and confirmed by judicial 
decree, then the said charge of Eighty Dollars 
($800.0) per acre will be reduced to Seventy Dol- 
lars ($70.00) per acre, and further provides that 
if all of that portion of the project lying northeast 
of Indian Creek between the Nampa & Meridian 
Irrigation District and the New York Canal, is 
duly pledged to return the payment of the con- 
struction and operation and maintenance charges, 
then the said construction charge of Eighty Dol- 
lars ($80.00) per irrigable acre for a full water 
right will be reduced to Seventy Dollars ($70.00) 
per irrigable acre in said portion of the proj- 
ect, and whereas, the said portion of the Boise 
Project is the portion immediately adjoining the 
District, and whereas, the landowners of the Dis- 
trict, through the organization of an irrigation dis- 
trict and the said contract between the District 
and the United States have already complied wit 
all those provisions required of the said adjacent 
lands of the Boise Project as the conditions upon 
which the said Seventy Dollar ($70.00) rate may 
*be secured. 
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IT IS HEREBY AGREED and understood that 
the said rate of Seventy Dollars ($70.00) per acre 
of irrigable land is the rate applicable to the said 
project lands of the Nampa & Meridian Irrigation 
District. 


4, AND WHEREAS, the said contract between 
the District and the United States provides that 
the charges agreed to be paid by the District to the 
United States shall be payable in the same number 
of annual installments not less than ten (10) and 
same schedule of graduated payments as is fixed 
by the Secretary of the Interior in his Public No- 
tice for similar lands of the Boise Project outside 
of the District, and whereas, under the provisions 
of the Act of Congress of August 13, 1914, known 
as the Reclamation Extension Act, and the Public 
Notice issued by the Secretary of the Interior under 
date of July 2, 1917, the charges for most of the 
lands of the Boise Project will be payable in twenty 
(20) annual installments upon the schedule of 
graduated payments set out in Section two of said 
Extension Act. 


IT IS AGREED and understood by the parties 
hereto that the construction charges agreed to be 
paid by the District to the United States for drain- 
age, storage rights and full water rights, shall be 
due and payable in twenty (20) annual install- 
ments upon the schedule of graduated payments set 
out in Section 2 of the said Extension Act, namely: 
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—The first four of such installments shall each be 
two per centum, the next two installments shall 
each be four per centum, and the next fourteen 
shall be each six per centum, of the total construc- 
tion charge. 


>. AND WHEREAS, in alloting water rights 
and apportioning benefits under the said contract 
of June 1, 1915, the District omitted to furnish any 
water rights to, or assess any benefits against, the 
dry lands within the corporate limits of the City of 
Nampa, and whereas there are about Two Thou- 
sand Five Hundred Ninety-five and Twenty-five 
hundredths (2,595.25) acres of dry lands within 
the said corporate limits, and whereas, the said 
lands are arid lands, incapable of producing agri- 
cultural crops without irrigation, but fertile and 
productive if irrigated and especially valuable for 
intensive farming purposes on account of their | 
cation, and whereas, there is no other available 
source of water supply for said lands except from 
the irrigation work constructed by the United 
States. 


NOW, THEREFORE, it is hereby agreed that 
the District will purchase from the United Stat. 
for said lands, and the United States will sell to 
the District for said lands, water rights from the 
irrigation works of the said Boise Project, and the 
District will pay the United States for said rights 
at the same rate per acre and will apportion bene- 
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fits to said lands at the same rate per acre as other 
project lands in the District and the water rights to 
be furnished for said lands to be of the same kind 
and furnished upon the same terms and conditions 
as those furnished to project lands of the District 
outside of the corporate limits, except that the Dis- 
trict may deliver the water to the landowners at 
the corporate limits of the town of Nampa and 
shall not be required to distribute the water with- 
in the corporate limits, and that in the construction 
of the laterals for said lands the United States 
will not construct such laterals within the corpo- 
rate limits of the City, except, where laterals of 
the same kind commonly built by the United States 
outside of the said corporate limits, can be built 
without any extra or unusual expense, the water 
to be distributed within the said corporate limits 
by the landowners themselves, or by such agency 
as they may select and provide for that purpose at 
their own expense, and all structures or special 
construction or maintenance required by the ordi- 
nances, regulations and police power of the City, 
shall be provided by the landowners of the City 
at their own expense. 


6. AND WHEREAS, under the provisions of 
Section 6 of said contract of June 1, 1915, the Dis- 
trict purchased from the United States storage 
rights in Arrowrock Reservoir to the extent of the 
proportionate part of the storage capacity of said 
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reservoir that Twenty-four Thousand Eight Hun- 
dred Forty Dollars ($24,840.00) is of the total cost 
of said reservoir ($4,750,000), and whereas, cer- 
tain landowners of the District require some addi- 
tional storage water and have applied to the Dis- 
trict for approximately One Thousand Nine Hun- 
dred Ninety-two and three/tenths (1,992.3) acre- 
feet of additional storage capacity, and agreed to 
pay for the same; 


IT IS HEREBY AGREED that in addition to 
the Twenty-four Thousand Fight Hundred Forty 
Dollars ($24,840.00) provided in sections 6 and 7 
of said contract of June 1, 1915, the District will 
pay to the United States the sum of THIRTY- 
NINE THOUSAND EIGHT HUNDRED FORTY- 
SIX and NO/100 DOLLARS ($39,846.00) for 
storage capacity in Arrowrock Reservoir, and the 
United States will furnish the District in addition 
to the proportionate part heretofore contracted, the 
use and benefit of that portion of the total storage 
capacity of Arrwrock Reservoir which Thirty-nine 
Thousand Eight Hundred Forty-six Dollars ($89,- 
846.00) is of the total cost of said reservoir, and 
will deliver at the downstream end of the outlets 
of said reservoir for the District each year, as near- 
ly as is reasonably practical, the same proportion 
of the stored water actually available from said 
reservoir, the said storage to be in addition to the 
amount heretofore contracted for and to be fur- 
nished in the same manner and upon the same 
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terms and conditions as the amount heretofore 
purchased under said contract of June 1, 1915. 


7. AND WHEREAS, the Secretary of the In- 
terior has approved rules and regulations for de- 
termining the irrigable acreage of the lands of the 
Boise Project outside of the District and under 
said rules and regulations has provided for cer- 
tain reductions in irrigable acreage for rights of 
way of roads and canals; 


IT IS HEREBY AGREED and understood by 
the parties hereto that the same reductions pro- 
vided under said rules and regulations as to project 
lands outside of the District will be applied in de- 
termining the irrigable acreage of project lands in 
the District. 


8. No Member of or Delegate to Congress, or 
Resident Commissioner, after his election or ap- 
pointment, or either before or after he has quali- 


fied and during his continuance in office, shall be 
admitted to any share or part of this contract or 
agreement, or to any benefit to arise thereupon. 
Nothing, however, herein contained shall be con- 
strued to extend to any incorporated company, 
where such contract or agreement is made for the 
general benefit of such incorporation or company, 
as provided in section 116 of the Act of Congress 
approved March 4, 1909 (35 Stat. L., 1109). 
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UNITED STATES OF AMERICA, 
By E. C. FINNEY, 
First Assistant SECRETARY OF 
THE INTERIOR. 
NAMPA & MERIDIAN IRRIGATION 
DIST., 
By DAN BARKER, 


President. 
(SEAL) 
ATTEST: 
G. A. REMINGTON, 
Secretary. 
EXHIBIT “C” 
PUBLIC NOTICE (No. 6) 


BOISE PROJECT, IDAHO-OREGON 


Department of the Interior, 
Washington, D. C., February 15, 1921. 


1. ANNUAL OPERATION AND MAINTE- 
NANCE CHARGE FOR DRAINAGE.—In pur- 
suance of Section 4 of the National Reclamation Act 
of June 17, 1902, (32 Stat. 388) and of Acts amen- 
datory thereof, or supplementary thereto, particu- 
larly the Extension Act of August 138, 1914, (388 
Stat. 686) announcement is hereby made that the 
annual operation and maintenance charge for the 
irrigation season 1921 and until further notice 
against all lands of the Boise Project under Public 
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Notice (except the One Thousand Eight Hundred 
(1,800) acres, more or less in the State of Oregon) 
shall be divided into two parts: 


(a) A regular operation and maintenance 
charge to be hereafter announced in the usual man- 
ner to cover all costs of operation and maintenance 
other than drainage. 


(b) A special operation and maintenance 
charge for drainage purposes of One Dollar ($1.00) 
per irrigable acre per year until further notice, to 
become due and payable Fifty (50c) cents per irri- 
gible acre on April 1, 1921, and Fifty (50c) per 
irrigable acre on October 1, 1921, and Fifty (50c) 
cents per irrigable acre on March 1st and October 
1st of each year thereafter until further notice, the 
money received from such special operation and 
maintenance charge to be used after the same has 
been paid in to the United States, in providing 
drainage on the Boise Project to minimize or pre- 
vent as far as possible the swamping and water- 
logging of the lower lying lands of the project by 
seepage from the irrigation of the higher lands 
and by seepage from the irrigation system of the 
project, to lessen the damage which would other- 
wise result from the operation of said canal sys- 
tem and to maintain the irrigability of the lands 


of the project, said drainage charge to be consid- 
ered a part of the minimum operation and main- 
tenance charge per irrigable acre, the remainder of 
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said minimum charge per acre and all charges per 
acre-foot of water used in excess of the amounts of 
water allowed for such minimum charge to be here- 
after announced and determined by Public Notices 
to be hereafter issued from time to time. 
JOHN BARTON PAYNE, 
Secretary of the Interior. 


EXHIBIT “D” 


In the District Court of the United States for the 
District of Idaho, Southern Division. 


PAYETTE-BOISE WATER USERS’ ASSO- 
CIATION, Limited, 
Plaintiff, 


Vs. 
J. B. BOND, et al., 
Defendants. 


IN EQUITY NO. 640. 
DECREE. 

This cause coming on to be heard upon stipula- 
tion for decree, by the parties to said cause, and 
the same having been approved by the United 
States of America, acting in that behalf by the 
Secretary of the Interior, and it appearing from 
said stipulation that the plaintiff and the United 
States of America have entered into a certain sup- 
plemental contract bearing date the 12th day of 
July, 1921, wherein and whereby all differences 
between the parties in the above entitled cause have 
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been adjusted and settled, which said stipulation 
and supplemental contract, together with the two 
exhibits attached to said contract as “A” and “B”, 
“B” being a copy of Exhibit “X” filed in the suit, 
incorporated herein and made part hereof, are as 
follows: 


In the District Court of the United States for the 
District of Idaho, Southern Division. 


PAYETTE-BOISE WATER USERS’ ASSO- 
CIATION, Limited, 
Plaintiff, 
Vs. 
J. B. BOND, et al., 
Defendants. 


STIPULATION FOR DECREE. 

The Plaintiff and the United States of America 
having entered into that certain Supplemental Con- 
tract bearing date the 12th day of July, 1921, 
wherein and whereby all the differences between 
the parties in the above entitled matter have been 
adjusted and settled, and wherein it is provided 
that Decree may be entered in said cause, it is 
therefore stipulated that Decree may be entered 
in said cause in accordance with the terms of said 
supplemental contract, a duplicate copy of which 
is hereto attached and made a part hereof. 


That findings of facts and conclusions of law are 
hereby waived. 
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J. B. ELDRIDGE, 
Attorney for Plaintiff. 
J. L. McCLEAR, 


B. E. STOUTEMYER, 


Attorneys for Defendants 
J.B. Bond, C. C. Fisher and 
Charles F. Weinkauf. 


Approved this the 19th day of July, 1921. 
United States of America. 


EK. C. FINNEY, 
Acting Secretary of the Interior. 


DEPARTMENT OF THE INTERIOR 
UNITED STATES RECLAMATION SERVICE, 
BOISE IRRIGATION PROJECT. 


Contract Between the Umted States and Payette- 
Boise Water Users’ Association, Supplemental 
to Contract of Feb. 13, 1906. 


THIS AGREEMENT, made this 12th day of 
July, 1921, between the UNITED STATES OF 
AMERICA, herein referred to as the United States, 
acting for this purpose through E. C. Finney, Act- 
ing Secretary of the Interior, herein referred te 
as the Secretary, under the provisions of the act 
of June 17, 1902 (32 Stat., 388), and acts amend- 
atory thereof or supplemental thereto, herein re- 
ferred to as the reclamation law, and the PAY- 
ETTE-BOISE WATER USERS’ ASSOCIATION, 
LTD., herein referred to as the Association, wit- 
nesseth : 
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2. WHEREAS, under contract dated February 
13, 1906, provision was made for the construc- 
tion of the Boise Federal irrigation project, Idaho- 
Oregon, and for payment of the cost thereof; and 


8. WHEREAS, in that certain case entitled, 
Payette-Boise Water Users’ Association, Ltd., vs. 
J. B. Bond ,et al., now pending undetermined in 
the District Court of the United States for the Dis- 
trict of Idaho, Southern Division, there are in- 
volved, among other things, certain controversies 
with respect to the interpretation of said contract, 
to the payment of the cost of said project and to 
the quantity of water which the members of the 
Association shall receive for their lands; and 


4. WHEREAS, it is desired by the parties here- 
to that said litigation be compromised and set- 
tled, and that all issues pending in said cause be 
adjusted, through the making of a contract sup- 
plementary to said contract of Feb. 13, 1906; 


5. NOW, THEREFORE, in consideration of 
the mutual covenants and agreements herein con- 
tained the parties hereto do hereby agree as fol-. 
lows: 


6. That in addition to the one-half portion of 
Arrowrock Reservoir heretofore dedicated (in that 
certain instrument certified copy of which has been 
introduced in evidence in said suit as Defendants’ 
Exhibit ‘X’’) to the lands referred to therein as 
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the “project lands of the constructed unit” of the 
Boise Project, the said project lands of the con- 
structed unit of said project shall have the use and 
benefit of an additional Fifty/two hundred sixty- 
eighths (50/268ths) of the capacity of Arrow- 
rock Reservoir and no more, and the said ad- 
ditional Fifty/two hundred _ sixty-eighths (50/ 
268ths) shall be paid for by the owners of such 
project lands upon the same terms and conditions 
applicable to the portion heretofore dedicated. 


7. That if Congress authorizes and appropriates 
funds for such expenditure and such expenditure is 
voted and agreed to as supplemental construction 
by a majority of the water right applicants and 
entrymen affected by the charge therefor as pro- 
vided in Section 4 of the Act of Congress of August 
13, 1914, known as the Reclamation Extension Act. 
then as soon after July 1, 1922, as is reasonably 
practicable, the United States will expend Two 
Hundred Thousand ($200,000) Dollars on canal 
improvements on the canal system of the Boise 
Project, to consist mainly of additional concrete 
lining and other improvement and enlargement 
work on the Main Canal. It is estimated by the 
Project Manager that such expenditure will pro- 
vide sufficient enlargement of the said Main Canal 
to safely carry through said canal during the flood 
water season of an average or normal year, about 
Forty-eight Thousand (48,000) acre-feet more 
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water than has been carried heretofore, and to 
such extent without lessening the delivery of flood 
water from the canals during May and June, avoid 


drawing down Deer Flat Reservoir during said 
months. 


8. Should the Secretary of the Interior find it 
advisable to do so, he may increase the amount to 
be expended on such canal improvement work to 
an amount not exceeding Two Hundred Twenty- 
five Thousand ($225,000) Dollars. Any additional 
amount so expended shall be added to the amount 
(Seven Million Three Hundred Thousand ($7,300,- 
000) Dollars) provided in paragraph 13 hereof, to 
be used in determining the proper charge per acre 
at the next readjustment date. It is understood 
that similar elements of cost will be charged to 
such canal improvement work and a similar methed 
of distributing overhead or general expense will be 
used, as has been used in the above case of other 
features of the Boise Project. After the com- 
pletion of said canal improvement work, the Sec- 
retary of the Interior will furnish a statement of 
the amount expended thereon, which in the absence 
of fraud or such gross error as would be equiva- 
lent to fraud, shall be considered as final and con- 
clusive and binding on all parties as to the amount 
expended thereon. 


9. From and after the date that the said canal 
improvement work shall have been voted and agreed 
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to by a majority of the water right applicants and 
entrymen affected by the charge therefor as pro- 
vided in Section 4 of the said Act of Congress of 
August 13, 1914, until the completion of the ex- 
penditure of Two Hundred Thousand ($200,000) 
Dollars on said canal improvement work, the proj- 
ect lands of the constructed unit of the project may 
have the temporary use of the Twenty-six Thou- 
sand (26,000) acre-feet of Arrowrock storage, or 
Twenty-six Two Hundred Sixty-eighths (26/ 
268ths) of the capacity of Arrowrock Reservoir in- 
tended for permanent use on proposed extensions 
of the project, but under no condition shall such 
project lands of the constructed unit of the project 
acquire, or be construed to have any right to the 
use thereof, or any part thereof, after the con- 
struction of said Two Hundred Thousand ($200,- 
000) Dollars of canal improvement work, and the 
Association, its shareholders, successors and assigns, 
and all those claiming under the Association, express- 
ly consent and agree that upon the completion of the 
expenditure of Two Hundred Thousand ($200,- 
000.00) Dollars on such canal improvement work, 
the right to the use of the said twenty-six thousand 
(26,000) acre-feet of storage on the project lands 
of the said constructed unit of the project shall 
terminate and the right to the use thereof shall re- 
vest in the United States as fully and completely 
in all respects as if no part of “said Twenty-six 
Thousand (26,000) acre-feet had ever been used 
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upon the said project lands of the said constructed 
unit of the project, and it is agreed and understood 
that after the expenditure of said Two Hundred 
Thousand ($200,000) Dollars in the construction of 
said canal improvement work, the said Twenty- 
six Thousand (26,000) acre-feet, or Twenty-six/ 
Two Hundred sixty-eighths (26/268ths) of the said 
reservoir may be used upon the proposed Hillcrest 
Extension of the Boise Project in the Hillcrest and 
Boise-Mora Irrigation Districts, or applied to such 
other use as may be decided upon and approved by 
the Secretary of the Interior and the Decree in said 
suit shall so provide. It is understood, however, 
that the use and benefit of the return flow from 
the Hillerest and Boise-Mora Irrigation Districts 
into the New York Canal and Indian Creek will 
be allowed to the project lands of the said first or 
constructed unit of the project, as an additiona! 
water supply. If said canal improvement work, 
after having been authorized by the water users, 
is stopped through any act of plaintiff or of a mem- 
ber of plaintiff, the temporary use of said 26,000 
acre-feet of water shall immediately cease and be 
restored only upon the interference of said work 
having been removed. 


10. It is agreed and understood that all future 
drainage work in the constructed unit of the said 
Boise Project shall be provided for by operation 
and maintenance charges to be announced from 
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time to time by the Secretary of the Interior as 
operation and maintenance charges for drainage 
purposes and assessed againt all project lands in 
the constructed unit, or first unit of the project. 
The operation and maintenance charges for drain- 
age purposes coming due and payable in 1921 shall 
be One ($1.00) Dollar per acre, of which Fifty 
(50c) per acre shall come due and payable April 
1, 1921, and Fifty (50c) per acre on October 1, 
1921, and the Association, on behalf of itself and 
its shareholders, stipulates and agrees to the pay- 
ment of the charges so announced for drainage pur- 
poses aS a proper operation and maintenance 
charge, and the Association guarantees the payment 
of the said drainage charges so announced gainst 
its shareholders by the Secretary of the Interior, 
and will use all the powers and resources of the 
Association to assist the officers of the United 
States in the collection of the same, or to itself col- 
lect and pay the same to the United States, the 
funds so paid in for drainage purposes to be ex- 
pended under the direction of the Secretary of the 
Interior in the construction of drainage works on 
the constructed unit of the Boise Project beginning 
with those portions of the project where in the 
opinion of the engineer in charge of the said proj- 
ect, after counseling and advising with the Board 
of Directors of the Association, and drainage is 
considered to be most urgently needed. The project 
lands of the constructed unit of the project may 
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have the use and benefit of the water supply de- 
veloped in the proposed drainage system, provided 
the Association or owners of such project lands 
furnish the means for diverting, or pumping, such 
water from the drains into the canal system and 
pay the cost of the operation and maintenance of 
such pumps or other means of diversion. 


11. It is hereby stipulated and agreed that an 
amended form of water right application to be pro- 
vided for and required under the Decree in said 
suit shall contain a provision expressly agreeing to 
the payment for future drainage work on the said 
Boise Project as an operation and maintenance 
charge; that in said water-right application appro- 
priate provisions shall be made for the return and 
repayment to the United States of the construction 
charges herein provided to be repaid, with refer- 
ence and description of the interest acquired by the 
applicant when payments shall have finally been 
made as herein provided; that such water-right ap- 
plication shall be fully recorded; and the Court 
may limit the time in which water right applica- 
tion shall be received, and provide appropriate pen- 
alties for failure to execute and deliver such water- 
right applications, within the time provided in said 
decree. Such water-right application shall be in 
form as Exhibit ‘‘A” hereto attached and made a 
part hereof. It is understood that in executing 
this contract the Association waives no right to col- 
lect any and all unpaid assessments heretofore made 
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by it against its members or their stock in said 
Association. 


12. It is understood, however, that the said op- 
eration and maintenance charge for drainage shall 
not apply to the Eighteen Hundred (1800) acres of 
project lands in Oregon which have been annexed 
to the Big Bend Irrigation District and have pro- 
vided for drainage and are assessed therefor in 
addition to the regular charge for project water 
right. 


13. It is hereby stipulated and agreed that the 
amount properly chargeable to the project lands 
of the constructed unit of the project outside of the 
Irrigation Districts and subject to the Association 
as the construction charge, is the sum of SEVEN 
MILLION THREE HUNDRED THOUSAND 
($7,300,000) DOLLARS, including the additional 
fifty/two hundred sixty-eighths (50/268) of the 
Arrowrock Reservoir, and the Two Hundred Thou- 
sand ($200,000) Dollars of canal improvement work 
to be provided as supplemental construction, but not 
including future drainage work (which drainage 
work will be charged as operation and mainte- 
nance. ) 


14. That the construction charge per acre shall 
be readjusted every five (5) years for four (4) 
times and no more, and shall be determined by divid- 
ing the said sum of Seven Million Three Hundred 
Thousand ($7,300,000) Dollars by the number of 
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acres of irrigable lands referred to as project or 
full Government water right lands in said first or 
constructed unit of the project outside of the Nam- 
pa & Meridian, Black Canyon and Settlers’ Irriga- 
tion Districts then found to be subscribed to accept- 
ed water right applications and paying construc- 
tion charges, and by debiting or crediting each tract 
with such amount as is necessary to adjust the con- 
struction charge to the new rate per acre so de- 
termined, allowing credit, or making additional 
charge to make up for any over-payment or under- 
payment in previous years, such credit (if there be 
a credit) to be allowed on the next construction 
payment coming due after such readjustment of 
the rate per acre, and such debit or additional 
charge (if a debit or additional charge be required 
in making such adjustment) to be added to and 
become due and payable at the date of the next 
construction payment after the date of such read- 
justment of the charge per acre, and it is agreed 
and understood that it shall be provided in the De- 
eree and in the amended form of water right ap- 
plication to be provided for in the Decree, that the 
rate of construction charge per acre so determined 
as aforesaid (whether more or less than the rate 
announced in the Public Notice and set out in 
water right applications previously signed) is the 
rate which shall control and the rate which shall be 
paid by all of the Association’s shareholders. 
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15. Acreage on which the charges are suspend- 
ed on account of seepage shall be deducted in ar- 
riving at the number of acres to be used as the di- 
visor in determining the proper charge per acre, 
but whenever any part of such suspended areas 
shall be brought back to a productive condition and 
be again irrigated and be placed on a paying basis, 
then the acreage so recovered shall at the next 
readjustment date be added to and be considered 
a part of the number of acres to be used as the di- 
visor in determining the proper charge per acre. In 
determining what part of any tract or farm unit 
is irrigable, the amount shown as irrigable on the 
official form unit plats shall be used. 


16. Whenever any shareholder of the Associa- 
tion shall be in arears more than one (1) year for 
the payment of any charge for operation and main- 
tenance and penalties, or any part thereof, the As- 
sociation will, upon notice from the Secretary of 
the Interior, or the agent or employee of the Secre- 
tary of the Interior in charge of the Boise Project, 
use all the powers and resources of the Associa- 
tion to enforce payment by such stockholder to the 
United States and to carry out the Association’s 
guarantee under the contract of February 138, 1906, 
between the Association and the United States, but 
if on account of the abondonment of any tract of 
land, or for any other reason, any construction or 
operation and maintenance payments thereon re- 
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mains due and unpaid for more than three (3) 
years, the same shall then be considered as not be- 
ing on a paying basis and shall be deducted from 
the number of acres used as the divisor in deter- 
mining the proper charge per acre at the next 
readjustment date, but may be again added to the 
acreage used as divisor if payments are resumed. 


17. The charge per acre shall be first readjust- 
ed as provided above on January 1, 1926, or as 
soon as practicable after such date and according 
to the conditions existing on said date and shall 
be again readjusted each fifth (5th) year there- 
after, limited, however, to 4 readjustments and no 
more. 


18. If on account of failure of the necessary 
majority of the water users affected thereby to 
vote or agree to pay the said Two Hundred Thou- 
sand ($200,000) Dollars of canal improvement 
work as supplemental construction, or for any other 
reason the said canal improvement work should 
not be built, proper credit will be allowed at the 
next readjustment date. 


19. It is agreed that the acreage of project 
lands in the constructed unit of the project outside 
of the Nampa & Meridian and Settlers’ Districts 
which is now subscribed to water right applica- 
tions is Ninety-five Thousand One Hundred Nine 
(95,109) acres, and that the payments of Hight 
Hundred Fifty-two (852) acres are now suspended 
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on account of seepage, and that the construction 
charge per acre until the first readjustment on Jan- 
uary 1, 1926, shall be determined by dividing said 
Seven Million Three Hundred Thousand ($7,800,- 
000) Dollars by Ninety-four Thousand Two Hun- 
dred Fifty-seven (94,257) acres, subject to read- 
justment every five (5) years as above provided. 
Credit for any over-payments heretofore made will 
be allowed on the construction instalment coming 
due December 1, 1921. 


20. In the operation of the said Boise Project 
after the construction of said Two Hundred Thou- 
sand ($200,000) Dollars of canal improvements, 
the United States and its successors in control of 
the project will try to equalize the benefits and the 
water supply between the lands supplied from Deer 
Flat and the lands supplied from Arrowrock as far 
as practical and to that end will furnish as an ad- 
ditional water supply for the said project land 
above Deer Flat the Arrowrock storage secured by 
delivering certain waste and seepage waters into 
the Riverside and Phyllis Canals in exchange for 
Arrowrock storage to which the lands under said 
canals would otherwise be entitled, estimated to 
amount to about Two Thousand Two Hundred 
(2,200) acre-feet, and so far as practical will avoid 
running any Arrowrock storage water through 
Deer Flat after the use of stored water for irriga- 
tion has begun. 
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21. If a majority of the water users by vote 
or agreement approve the gradual enlargement of 
the Mora and Waldvogel Canals from year to year 
in connection with the annual cleaning work and 
the charging of such work to operation and main- 
tenance, such gradual enlargement will be so car- 
ried on and charged unless it is held by the courts 
that that cannot be lawfully done. 

22. It is understood that the said sum of Seven 
Million Three Hundred Thousand ($7,800,000) 
Dollars includes ten/fourteenths (10/14ths) of the 
amount charged in said Defendants’ Exhibit ‘“X” 
on account of what is known as the Page and Brinton 
claim now pending in the Court of Claims, said 
Court of Claims having allowed the amount of 
Fifty Thousand Two Hundred Twenty-eight and 
Ninety-three Hundredths Dollars of the sum of 
Three Hundred Twenty-five Thousand Nine Hun- 
dred Thirty-one and Ninety-seven Hundredths Dol- 
lars, being the amount of said Page and Brinton 
claim, and it being understood and agreed that an 
appeal may be taken by Page and Brinton or the 
United States in said cause, and that what may 
finally be paid cannot at this time be ascertained, 
and it is agreed that should such claim not be paid, 
or a less amount be paid thereon than charged in 
said Exhibit “X”, then at the next readjustment 
date after the final termination or settlement of 
said case, the proper reduction shall be made in said 
sum of Seven Million Three Hundred Thousand 
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($7,300,000) Dollars to the extent of Ten/four- 
teenths (10/14ths) of the difference between the 
amount charged in said Exhibit “X” on account of 
such claim, and the amount actually paid thereon, 
and proper allowance be made in readjusting the 
construction charges. It is understood that the 
said Page and Brinton claim is being resisted by 
the United States in said Court of Claims as an 
unwarranted and unjust claim and it is understood 
and agreed between the parties hereto that it is 
not intended by this instrument. to recognize said 
claim, or any part thereof, as being a valid claim, 
and the Court may so provide in its Decree entered 
hereunder; and it is agreed that in similar manner 
any other claim, or judgment, which may hereafter 
be actually paid and not charged to operation and 
maintenance, may be added to the said Seven Mail- 
lion Three Hundred Thousand ($7,300,000) Dol- 
lars in determining the proper charge at the next 
readjustment date. 


23. It is agreed that the Court may enter Final 
decree in harmony with this contract. 


24. No member of or Delegate to Congress, or 
Resident Commissioner, after his election or ap- 
pointment or either before or after he has qualified 
and during his continuance in office, shall be ad- 
mitted to any share or part of this contract or 
agreement, or to any benefit to arise thereupon. 
Nothing, however, herein contained shall be con- 
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strued to extend to any incorporated company, 
where such contract or agreement is made for the 
general benefit of such incorporation or company, 
as provided in Section 116 of the Act of Congress 
approved March 4, 1905 (85 Stat. L., 1109). 


25. A copy of the dedication referred to herein 
as Defendants’ Exhibit “X” is hereto attached, 
marked Exhibit “B”, and made a part hereof. 


UNITED STATES OF AMERICA, 
By E. C. Finney, Acting Secretary. 
BOISE-PAYETTE WATER USERS’ 
ASSOCIATION, LTD. 
By C. M. Rankin, President. 
ATTEST: 
L. J. Magee, Secretary. 
(Corporate Seal) 


EXHIBIT “A” 
DEPARTMENT OF THE INTERIOR 
UNITED STATES RECLAMATION SERVICE 
BOISE IRRIGATION PROJECT 


WATER-RIGHT APPLICATION 


ac rere MMM ee ia cee , in 
pursuance of the provisions of the Reclamation Act 
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approved June 17, 1902, (82 Stat., 388), and acts 
amendatory thereof or supplementary thereto, es- 
pecially the act approved August 9, 1912 (37 Stat., 
265), and the act approved August 18, 1914 (88 
Stat., 686), all hereinafter called the Reclamation 
Law, and the rules and regulations established 
thereunder, do hereby apply on behalf of myself, 
my heirs, executors, administrators, and assigns, 
for a water right for the irrigation of, and to be 
APDUPUCIAINUM EO ci... ee ee eee acres of 
irrigable land, as shown on plats approved by the 
Secretary of the Interior within the tract described 
as follows: 


2. The measure of water right for said land 
Shall be the pro rata share as nearly as practical 
operations will permit, of the waters agreed to he 
furnished in that certain supplemental contract be- 
tween the United States of America and the Pay- 
ette-Boise Water Users’ Association, Ltd., bearing 
date the 12th day of July, 1921, and the decree of 
court hereinafter referred to, and the dedication at- 
tached to said contract, which the number of irriga- 
ble acres described in this application is of the 
number of irrigable acres of project lands in the 
said first or constructed unit of the Boise Project. 
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3. I agree (a) to pay the annual instalments of 
the construction charge as provided in said above 
mentioned Supplemental contract, and the Decree 
of the Court in the case of Payette-Boise Water 
Users’ Association, Ltd. vs. J. B. Bond, et al., in 
the United States District Court for the District 
of Idaho, Southern Division, at the rate of $77.44 
per acre of irrigable land subject to adjustments 
as provided in said Supplemental contract, and 
said Decree of Court as aforesaid, and to proper 
credits for all construction charges heretofore paid, 
on account of said land, and in addition thereto the 
annual charges for operation and maintenance as 
prescribed by the Reclamation Extension Act, and 
all penalties which may accrue for failure to make 
payments at the proper time; (b) that the construc- 
tion charge and each and all of said annual charges 
for operation and maintenance with accrued penal- 
ties shall be and the same are hereby made a lien 
upon the tract of land above described and _ all 
water rights now or hereafter appurtenant or be- 
longing thereto and all improvements now existing 
or hereafter made thereon, promising, covenanting, 
and agreeing to pay all taxes and other claims now. 
or hereafter becoming a prior encumbrance, failing 
which, upon demand by any proper officer of the 
United States, or its successors in control of said 
project, the United States, or its said successors 
may pay the same and add the amount thereof to 
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the lien hereby created and recover the amount so 
paid as part of the said lien. 


4, Upon my failure to comply with the terms 
of the Reciamation Law, and the regulations 
thereunder, this application may, in the discretion 
of the Secretary of the Interior, be cancelled by him 
with the forfeiture to all rights under the Recla- 
mation Law and of all moneys theretofore paid 
hereon; excepting, however, from the force and ef- 
fect of this paragraph any and every failure to 
make payments which shall become due and pay- 
able after the issuance of final certificate fcr the 
water right hereby sought under the Reclamation 
Law, a remedy for the failure thus excepted hav- 
ing been provided by said Law. 


5. This application must bear the certificate, 
as hereto attached, of the water users’ association, 
under said project, which has entered into contract 
with the Secretary of the Interior, and the liens 
which the United States holds against the above- 
deseribed land for the payment of the construc- 
tion, and the operation and maintenance charges, 
may be enforced, at the option of the United States, 
either directly by the United States ,or where any 
such lien was given directly to the water users’ as- 
sociation for the benefit of the United States, may 
be enforced through the medium of the water users’ 
association; but the election of one remedy shall 
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not preclude the United States from following the 
other. 


6. I further agree that the United States and 
its successors in charge of the said unit shall have 
full control over all ditches, gates, and other struc- 
toures owned or controlled by the applicant or his 
successors in interest and which required to de- 
liver water hereunder, and proper officers and em- 
ployees of the United States and its successors 
shall have at all times the right of access to the 
above-entitled premises whenever it is, in the judg- 
ment of the officer or employee in charge of said 
unit, necessary for them in the discharge of their 
duties of distributing water to exercise said controi. 
The apportionment and distribution of the water in 
accordance herewith shall be performed by the Proj- 
ect Manager and his successor. And I do hereby 
give, grant, bargain, sell, and convey to the United 
States and its said successors the right for any such 
proper officer or employee to go and come upon any 
and all lands now or hereafter owned or held by me 
or them for any necessary or proper purpose and 
there exercise said control. In distributing and 
apportioning the water the Project Manager may 
take into consideration the character and necessi- 
ties of the land. The remedy of any party feeling 
aggrieved by any alleged shortage or mistake in 
the delivery of water shall be by application first 
to the Project Manager, and then if necessary to 
the Court for an order for the correction of such 
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error or mistake, but neither the United States nor 
its officers or agents shall be liable in damages on 
account of any alleged shortage or mistakes in the 
delivery or division of the waters of the project. 


7. It is understood and agreed that the United 
States reserves the right upon my failure or the 
failure of my successors in interest to keep and per- 
form any of the provisions in this instrument con- 
tained by me and my successors in interest under- 
taken to be kept and performed, to refuse to deliver 
water to said lands or to stop the delivery of water 
thereto if water is being delivered, and such refusal! 
to deliver or stoppage of delivery of water shall not 
operate to cancel this application, but shall be con- 
sidered as an additional remedy to the United 
States to any remedies existing by reason of the 
provisions of this application or otherwise. 


8. And I do hereby grant, bargain, sell, convey, 
and confirm to the United States of America and 
its successors in charge of the project all rights 
of way for ditches, canals, flumes, pipe lines, tele- 
graph and telephone transmission lines, or other 
structures now constructed, or hereafter found 
necessary for construction, by or under the author- 
ity of the United States for or in connection with 
the said project, and all rights of way that may 
be or become necessary and suitable and that may 
be required for the prosecution and operation of 


the said project, and for the construction, mainte- 
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nance, and operation of ditches, canals, flumes, 
pipe lines, telegraph and telephone, and transmis- 
sion lines, constructed by or under authority of the 
United States and its successor in charge of the 
project for and in connection with said project, to 
have and hold the same, together with all the tene- 
ments, hereditaments, privileges, and appurtenan- 
ces thereunto belonging or in anywise appertaining 
to the United States of America and its assigns and 
successors in charge of the project forever, subject 
notwithstanding to the conditions upon which this 
application is made. It is understood and agreed 
that the United States reserves the right to recover 
and use for the benefit of the project all waste 
and seepage water arising on or flowing from said 
land and does not abandon but intends to use the 
same but as to water developed in the proposed 
drainage system it is understood that this reseiva- 
tion is subject to the provisions of paragraph 10 
of contract of July 12, 1921, between the United 
States and the Payette-Boise Water Users’ Asso- 
ciation. 

9. In consideration of the benefits received and 
to be received, and of the covenants herein con- 
tained, I promise and agree, to pay as an opera- 
tion and maintenance charge, assessments for 
drainage upon the Boise Project, as levied from 
time to time by the Secretary. 

10. No Member of or Delegate to Congress, 
or Resident Commissioner, after his election or ap- 
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pointment or either before or after he has quali- 
fied and during his continuance in office, shall be 
admitted to any share or part of this contract or 
agreement, or to any benefit to arise thereupon. 
Nothing, however, herein contained shall be con- 
strued to extend to any incorporated company, 
where such contract or agreement is made for the 
general benefit of such corporation or company, as 
provided in Section 116 of the Act of Congress ap- 
proved March 4, 1909, (85 Stat. 1109). 


11. Adtdel, thessaidee.................228.0: 
being duly sworn, depose and say that my post. 
OMICE AAAVCSS AS... cctcsss.ccscc adsense 
that. I am, or that I or my predecessor in interest 
was at the time of filing original water right ap- 
plication, a bona fide resident upon said land (or 
occupant thereof, residing in the neighborhood, 


namely, upon Section... , township. .. 2a ; 
Range... AE Ae Meridian, a distance 
imeadirect line Of 24.0. miles therefrom) ; 


that I hold the following interest in the said tract: 
as, ont shown upon the records’ 0.......................0nme 
County, in volume (liber)... at page (folio) 
ee ey. ; that no other application, now uncan- 
celled, ite been made for a water right under the 
Reclamation Law, appurtenant to land now owned 
or reclaimed by me, except as follows: 


Application No. ou... f dun ten 
Project, of ............ cca BOY cscicdiisncac 
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S65 ne jie QUPVAMSUAN Dee estes cece ? 
So) ae a eee Meridian, an 
2, Ce aeres Bind COMPAMMIW Oe nn seececcee: 


acres of irrigable land, as determined by the Sec- 
retary of the Interior, for which the present appli- 
cation is substituted; and that the present appli- 
cation is made in my own behalf and not at the 
instance or for the benefit of any other person or 
any association or corporation either directly or 
indirectly. 


12. Nothing in this application contained shall 
be construed as in any manner or at all abridging, 
limiting, or depriving the United States of any 
means of enforcing any remedy in law or equity 
for the breach of any of the provisions of this ap- 
plication which it would otherwise have. 


13. This contract shall extend to and be bind- 
ing upon the heirs, succesors, and assigns of the 
parties hereto. 


my WITNESS WHEREOP, J oc...cccccecccsececceee 
have hereunto set my hand and seal this...... 
A _____—, 5) USA 
NR Bi 8 en ue eee (Seal) 
ly ee 2 ee. (Seal) 


In the presence of: 
(Three witnesses must sign here.) 


Prrrrrrrrrrrrrtr rt rrreeti rit tit Tritt rer rrr ry ry 
rrr errr rrr trite tir TOO 


Corer errr errr rr errr etter rrr Tr rire rrr err rer irri rrr 
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ACKNOWLEDGEMENT. 
State of Idaho ) 
) ss. 
COUNTY aateeren, see ) 

On, this the 22 Scca LENE Olea eee ; 19205 
beroVenner ee ee ee , a notary 
public in and for said State of Idaho, personally 
appeared caddie sled eaoo 
ANG A dSvanckddete hoe 
known to me to be the person..... who executed the 
within instrument and acknowledged to me that 
Pee en ee oe execute...... the same: 


In witness whereof I have set my hand and af- 
fixed my official seal the day and year in this cer- 
tificate first above written. 

My COMMISSION “CXPIPES nici scsec ccna : 


Notary Public for Idaho. 


IReSIC iin te eee eee seecceneay LOG 
SUATEOOR 2... ) 
) ss. 
COUNTY: Ohe....aner ) 
PY sia lr tae a ee , being duly 


sworn, deposes and says that he is te person (or 
one of the persons) who signed the foregoing in- 
strument; that he has read the same and knows the 
contents thereof and that all the statements of fact 
made by him in said instrument are true of his 
knowledge, except such as are made upon informa- 
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tion and belief and as to those he believes them to 
be true. 


I hereby certify that the applicant signing the 
above instrument has duly subscribed (or is the 
successor in interest of one who has subscribed) 
for the stock of this association for the lands de- 
seribed therein. 


SCCECURN I mee eee Water Users’ 
Association. 
Approved and accepted this... eecccseeeee day 
coos leentcittinaen , 1921, by authority of the 


Secretary of the Interior. 


Project Manager. 


The Payette-Boise Water Users’ Association, Ltd. 
agrees to the within and foregoing covenants, it 
being understood, however, that in so doing said 
Association waives no right to collect any and all 
unpaid assessmensts heretofore made by it against 
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its members or their stock in said Association. 
PAYETTE-BOISE WATER USERN’ 
ASSOCIATION, Ltd. 
eee ee President. 
ATES Ds ao ae Secretary. 


Now, therefore, in accordance with said stipula- 
tion and supplemental contract, it is ordered, ad- 
judged, and decreed that the construction, drain- 
age and other charges of said project be paid to 
the United States of America, in the amounts and 
in the manner and upon the terms and conditions 
as provided by law and as set forth in said stipula- 
tion and supplemental contract; that all of the 
members of plaintiff upon said Boise Project with- 
in said first constructed unit or division shall, on 
or before sixty days from the date of this decree, 
execute and deliver to the plaintiff association. 
who shall in turn approve, execute and deliver to 
the Project Manager of the Boise Project, a water 
right application in form as that attached to said 
stipulation and supplemental contract, forming a 
part of this decree as aforesaid; and that all the 
members of plaintiff shall be entitled to the water 
right, or right to the use of the waters of said sys- 
tem, as defined in said stipulation and supplemen- 
tal contract and the dedication attached thereto as 
Exhibit “B”, upon the terms and conditions there- 
in set out, and that all of the covenants and agree- 
ments of said stipulation and supplemental contract 
are hereby adopted and confirmed as a part of this 
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decree as fully and completely as if specifically set 
out in the body of this decree. Provided that 
where there is a provision of law prescribing the 
conditions under which water may be denied a user 
because of his default, neither the form of water 
right application incorporated herein nor the re- 
quirement hereof that such form be executed shall 
be construed as adding to or curtailing the rights 
of any party in interest as the same are defined by 
such provision of law. Nor in case of a controversy 
in good faith shall such application or this decree 
be construed as curtailing or opposed to the right 
of a water user to apply to a court of competent 
jurisdiction for temporary relief, or the power of 
such court upon a proper showing to direct that 
water continue to be supplied to the user until the 
controversy with him can be adjudicated or other- 
wise settled. 


It is further ordered and decreed that after the 
expiration of sixty days from the date hereof the 
Project Manager may, in his discretion, decline to 
furnish water to any member of the plaintiff asso- 
ciation for lands upon said first constructed unit 
or division outside of the organized irrigation dis- 
tricts, so long as such member neglects or refuses 
to execute said water right application as afore- 
said. 


The injunctive orders heretofore made heretofore 
are modified to conform to stipulation and contract 


76 Nampa & Meridian Irr. Dist., vs. J. B. Bond. 


attached hereto and so modified will be continued 
in force until further order of the court or until 
the applications provided for herein have been filed. 
And the court retains jurisdiction of this cause for 
the purpose of making such further orders or dis- 
position thereof as may be deemed proper. 


No costs are awarded to either party. 


Dated this 28th day of July, 1921. 
FRANK 8. DIETRICH, 
District Judge. 
Endorsed, Filed July 28th, 1921. 
W. D. McREYNOLDS, Clerk. 
By Pearl E. Zanger, Deputy. 


EXHIBIT “E”’. 
In the District Court of the United States for the 
District of Idaho, Southern Division. 


PAYETTE-BOISE WATER USERS’ ASSO- 
CIATION, LIMITED, 


Plaintiff, 
VS. 
J. B. BOND, et al., 
Defendants. 
No. 640. 
SUPPLEMENTAL OR AMENDATORY 
DECREE. 


This cause came on to be further heard this 
30th day of August, 1921, all attorneys of record 
for the respective parties being present, and it ap- 
pearing that by inadvertance the decree here- 
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tofore, to-wit, on the 28th day of July, 1921, en- 
tered upon the stipulation and agreement of the 
plaintiff and the duly authorized representatives of 
the Government, contains no provision disposing 
of the case as to other parties, and all parties 
through their respective counsel, now consenting 
that a supplemental or amendatory decree may be 
entered upon the record and the evidence hereto- 
fore adducd; therefore, to supplement said decr2e 
of July 28th, 1921, it is upon consideration, or- 
dered, adjudged, and decreed as follows: 


1. Upon motion of their attorney, the inter- 
venors’ complaint in intervention is hereby dis- 
missed without prejudice. 


2. The plaintiff is without right in and has 
no lien upon any lands within the Pioneer Irriga- 
tion District, or within the Nampa & Meridian Ir- 
rigation District, and is without right in or lien 
upon any lands lying under and receiving water 
from the canal of the Riverside Irrigation District, 
a private corporation, by virtue of the stock sub- 
scription contracts referred to in the complaint. 


3. Pursuant to the terms of its contract with 
the Government, the Pioneer Irrigation District is 
the owner of the right to receive an undivided 
56/750ths part of the storage water of Arrowrock 
reservoir, to be delivered as provided in said con- 
tract, and that the plaintiff is without right in or 
title to such proportionate interest. 
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4. Pursuant to the terms of its contract with 
the Government, the Nampa & Meridian Irrigation 
District is the owner of the right to receive such 
part of the waters stored in Arrowrock reservoir 
as corresponds to the ratio between $64,686.00, the 
amount paid to the Government therefore, and $4,- 
601,183.82, the cost of the reservoir, to be delivered 
as provided in said contract, and that the plaintiff 
is without right in or title to such proportionate 
interest. 


Both of said rights are apart from and do not 
infringe upon the rights of the plaintiff in Arrow- 
rock reservoir and the water stored therein, as de- 
fined and provided for in the original decree and 
the agreement embraced therein, and it is not to be 
understood that said decree is in any wise modified 
or affected by any provision herein contained. 


Dated this 2nd day of September, 1921. 
FRANK S. DIETRICH, 
District Judge. 
Endorsed, Filed Sept. 1, 1921, 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


MOTION TO DISMISS. 

Comes now the Defendant, J. B. Bond  ,and 
moves the Court to dismiss the comp!ainant’s com- — 
plaint herein on the ground that the facts stated 
in the said complaint are insufficient to constitute 
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a valid cause of action in equity and that the said 
complaint states no ground for equitable relief. 
BK. G. DAViS, 
B. E. STOUTEMYER, 
Attorneys for Defendant. 
Residence: Boise, Idaho. 
Service by delivery of copy acknowledged this 
22nd day of April, 1922. 
HUGH E. McELROY, 


Attorney for Complainant. 
Endorsed: Filed April 22, 1922, 


W. D. McREYNOLDS, Clerk. 
By Pearl E. Zanger, Deputy. 


(Title of Court and Cause.) 


No. 983. 
DECISION ON MOTION TO DISMISS 
COMPLAINT. 

In accordance with the expressed desire of the 
parties, the averments of the complaint are given a 
liberal construction to the end that the merits of 
the controversy may be adjudged upon the motion 
to dismiss. without the necessity of a trial more 
fully to disclose the particular facts. 

1. Our discussion may be clarified by having 
at the outside a just understanding of the plain- 
tiff’s relation to the subject matter of the suit. 
Whatever may be its formal, legal status under its 
contract with the Government, it is not the reai 
party in interest. In practical effect it is but an 


80 Nampa & Meridian Irr. Dist., vs. J. B. Bond. 


intermediary, an agency, resorted to by the real 
parties in interest, for convenience, in the distribu- 
tion of water and the collection of charges on ac- 
count thereof. Back of it, as the real plaintiffs 
are the project lands within its borders; they are 
the sole beneficiaries. 


2. Originally these lands had precisely the same 
status as all other lands on the Project. 


3. This status was not materially altered by 
the contract between the District and the Govern- 
ment. The contract concerns procedure ,and re- 
lates to form rather than substance. It clearly dis- 
closes the intent of the parties thereto that in ef- 
fect all Project lands, both within and without the 
District, were to continue to be upon the same foot- 
ing, sharing ratably in the benefits and burdens of 
the irrigation system. 


4, While the facts are not expressly pleaded, it 
does appear in the record of the case the decree in 
which plaintiff pleads and exhibits as a part of the 
complaint, and in the public reports of the Recla- 
mation Service, that the cost of the drainage facili- 
ties constructed in the plaintiff district under the 
terms of the contract exhibited in the complaint 
(other than the part thereof allocated to old water 
right lands) was charged not to the plaintiff lands 
alone, although they were the only lands protected 
thereby, but ratably to all the lands in the Project. 
It is a further known fact that of the other Project 
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lands some are on the system above the plaintift 
lands and other are below; and most of these lands 
could receive no benefit at all from such drainage 
facilities and the others could be only slightly or 
indirectly benefited. 


5. In fairness and equity, then, what can be 
said in defense of the position for which the plain- 
tiff lands now contend? During the earlier part 
of the operation of the system, when they were 
threatened with destruction or injury from the ris- 
ing ground water, they sought and were given pro- 
tection by the construction of a drainage system, 
the cost of which was included in the general con- 
struction charge, and as such was, of course, rat- 
ably apportioned to all the lands in the Project. 
Now when as a result of the further operation of 
the system, for their use and benefit, as well as 
for the balance of the Project, other lands are men- 
aced in the same way and from the same source, 
they seek to shift the entire burden of similar pro- 
tective measures to the lands to be directly bene- 
fited. When they were threatened they did not, 
as now, invok the doctrine of assessment of bene- 
fits; at least no such doctrine was recognized or ap- 
plied in distributing the cost of the drainage facili- 
ties created for their protection. 


6. Though there is no equity in the position, 
we are asked to sustain it because of certain con- 
sideration of technical law. In substance, as I 
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understand it, the reasoning is that the plaintiff 
lands are in an irrigation district, that the charzes 
must be collected by assessments under the state 
law, and that before such assessments can be made 
there must be an apportionment of benefits; and 
that the plaintiff lands are in no need of further 
drainage facilities and hence no benefits can be ap- 
portioned. But in so reasoning sight is lost of a 
fundamental characteristic of all irrigation sys- 
tems constructed under either the state or the fed- 
eral laws. Such a project is an indivisable unit, the 
burden cf constructing and maintaining which is 
apportioned ratably to all lands receiving water 
therefrom. A water user cannot divide a system 
into its component parts and decline to pay his 
share cf the cost of constructing or maintaining, 
or of operating, those portions from which he re- 
ceives no direct benefit. Ifa wasteway at the lower 
end of a system, or a drainage ditch, is essential to 
the lawful and efficient maintenance and operation 
of the system, it is properly to be regarded as a 
part of the system and a water user near the head 
can no more consistently decline to pay his ratable 
share for its construction and maintenance than he 
could decline to pay for the lower portion of the 
main canal, or for laterals that do not serve his 
lands. When the drainage ditches within the 
plaintiff district were constructed for the plaintiff 
lands they were correctly treated as a part of the 
irrigation system, and quite as correctly their cost 
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was distributed ratably to all the lands without 
consideration of the question of direct benefit. It 
follows that by the apportionment already made in 
the district of the benefits of the system as a whole, 
pursuant to the state statutes, the basis of distrib- 
uting cost has been fixed once for all; not the cost 
of constructing or maintaining any single unit but 
the entire system, including every feature thereof 
whether primary or auxiliary. It is the apportion- 
ment of the burden of constructing the entire proj- 
ect in accordance with the benefits received by the 
several tracts of landfrom the Project as a whole. 


7. There is the further contention that this is 
not a proper charge for “operation” and “mainte- 
nance”. These terms are found both in the rec- 
lamation act, as amended, and the contract between 
the plaintiff district and the United States. They 
are of elastic and often indefinite import. In sys- 
tems of accounting, especially of public service 
corporations, what should be entered as capital or 
construction, and what as operation or mainte- 
nance, is not infrequently a question of great dif- 
ficulty, and is sometimes susceptible of only an 
arbitrary answer. If in strictness we undertake 
to apply the narrow views advanced by the plain- 
tiff that the maintenance of an irrigation system is 
accomplished by ‘‘merely maintaining the status 
quo” of the physical plant, we are soon driven to 
absurdities. If a wooden head-gate rots out we 
could not replace it with one of concrete, though 
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satisfied that in the long run it would be economy 
so todo. If there turns out to be excessive seepage 
in a section of the canal it cannot be prevented by 
puddling or otherwise treating the canal to prevent 
waste, for that would be to change to status quo. 
If there is a break in the earth bank of the main 
eanal on a side hill, however great the danger of a 
repetition of the break, and however prudent it 
would be to re-enforce the earth with a concrete 
lining, thus insuring against future disaster, such 
a course would be to alter the status quo, and there- 
fore could not be followed without putting into 
motion the complicated machinery required for 
raising money for new construction work. But il- 
lustrations without number, of the inadequacy and 
impracticability of such a view, will readily occur 
to anyone who has observed the operation of a large 
irrigation system, either at close range or from a 
distance. The government has fixed the construc- 
tion charge upon this system, under the law, and 
it cannot now add to it without the consent of a 
majority of all of the water users. If, in the man- 
agement of this great system, with its hundreds of 
miles of canals, its dams, and gates and a multitude 
of devices for diverting, impounding, carrying and 
distributing water, it cannot in an intelligent way 
provide for new conditions, or in the light of ex- 
perience make new and better provision for old con- 
ditions, by charging the reasonable expenses there- 
of to maintenance and operation, the value and ef-_ 
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ficiency of the system would be greatly impaired. 
Surely such a result could not have been intended 
by Congress, or by the parties to the contract here 
involved. The terms maintenance and operation 
must have been used in a broader sense—a meaning 
perhaps not susceptible to precise and comprehen- 
sive definition but none the less well understood. 


True, the expenditures under consideration is 
relatively large, but it is to be borne in mind that 
it is to meet a condition which has gradually 
grown up as a result of the continued operation of 
the system. If each year there had been a collection 
and expenditure of an amount commensurate with 
the result of that year’s operation, the case would 
present a different aspect, but would involve the 
same principle. By express admission the condition 
to be overcome is the direct result of operation, and 
is an incident thereof, and if the Project is to be 
“maintained” the expenditure must be made. If in 
the course of operation the management incurred 
a liability for injury to land by flooding or for 
destruction of crops, undoubtedly the expense of 
discharging such a liability would be borne as an 
operating expense. May it not take the less ex- 
pensive course of providing safe-guards against 
such flooding and charge the expense thereof io 
maintenance and operation? With knowledge that 
the operation of the system without drainage fa- 
cilities will inevitably swamp large areas of Jand, 
rendering the same worthless and destroying the 
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crops and trees growing thereon, must the plaintiff 
stand by until confronted with claims for damage? 


Plaintiff frankly concedes that the condition 
against which the Government seeks to provide is 
a direct result of operating its irrigating system. 
It also concedes that while ground water is always 
a possible, if not a probable contingency, drainage 
facilities to take care of it cannot safely be pro- 
vided in advance, for there can be no intelligent 
prognosis of just where such waters will rise and 
do or threaten injury. If, however, the cost of 
such facilities are chargeable only to construction, 
the Government is in this dilemma: Until it has 
completed its irrigation system and sold water 
rights and has delivered water to supply them, it 
cannot include such cost in the cost of construction, 
for there are no possible data upon which to base 
an intelligent estimate of the amount. But it must 
fix the “construction charge” before it can sell 
water rights. Hence such charge cannot be includ- 
ed in the construction cost as declared in the Public 
Notice; and the amount fixed in the Public Notice 
cannot thereafter be increased without the consent 
of a majority of the water users. Whether such 
consent would ever be given, even in case of the 
most urgent need, if such need is not general but 
only local as is likely always to be true, is a ques- 
tion that may be referred for answer to the atti- 
tude of the plaintiff lands in the instant suit. 
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It is not thought that Congress could have intend- 
ed that the terms, operation and maintenance, 
should be construed so strictly as thus to render 
the Reclamation Service impotent to protect the 
Government investment and the interests of the 
settlers. A reclamation project is for the reclama- 
tion and not the destruction of lands, and it is ex- 
pected that the reclaimed lands will return the in- 
vestment and maintain the Project as a going and 
fruitful concern. Here is an operation result high- 
ly injurious to the Project. If the proposed protec- 
tive measures are not taken, admittedly a large 
area of Project lands will be rendered worthless. 
If they are thus made worthless they will not only be 
incapable of returning to the Government their rat- 
able and apportioned part of the construction cost, 
but they will also necessarily fail to carry any part 
of current maintenance and operation, and thus 
will be shifted their proper burden to the remain- 
ing lands on the Project, including the plaintiff 
lands. But this is not all. If in principle the 
plaintiff’s contention is right, it is equally applic- 
able to a case where the ground water rises uni- 
formly over the entire Project, and threatens the 
destruction of all the lands at the same time. In 
such a case the Project as a whole cannot be “main- 
tained” but is to be destroyed, as a result of ‘“‘oper- 
ation”, because an admittedly sensible expenditure, 
by which such self-destruction can be avoided, may 
not be charged as an expense of either operation or 
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maintenance. In other words, the cost of selt- 
preservation from an ordinary and necessary inci- 
dent of operation is not chargeable to either main- 
tenance or operation. To state the proposition is 
to reject it. 


8. Finally it is suggested that until recently it 
has been custmary with the Reclamation Service 
to carry drainage as a part of construction. I do 
not stop to inquire touching the correctness of the 
statement. The facts are not expressly pleaded, 
and if, so far as concerns this project, we go to the 
sources from which the facts are to be gotten, we 
find that at the time the drainage expenditures 
covered by the plaintiff’s contract were made, the 
service also included in “Construction” cost, what 
are admittedly expenses of operation and mainte- 
nance. That is to say, during the long period prior 
to the giving of formal public notice the partially 
completed system was operated, and in the course 
of such operation large expenses were incurred 
over and above the rentals and other income for the 
same period, and this balance was covered into and 
charged against construction cost; it follows that 
a like disposition of the drainage expenditure has 
little interpretive significance. 


It being thought that the proposed method of pro- 
viding protective means, admitted to be necessary, 
against a menace, conceded to be the direct result 
of operating the system, is fair and equitable, and 
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contravenes no statutory or contractual rights, the 
motion to dismiss will be allowed. 
HUGH E. McELROY, 
Attorney for Plaintiff. 
Ek. G. DAVIS and 
B. E. STOUTEMYER, 
Attorneys for Defendants. 
ELDREDGE & MORGAN, 
Attorneys for Intervenor. 


Dated August 22, 1922. 
Dietrich, District Judge. 
Endorsed: Filed Aug. 22, 1922. 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


DECREE. 

It appearing that the foregoing cause was duly 
argued to the Court upon the motion of the De- 
fendant, J. B. Bond, praying for an order for the 
dismissal of the bill of complaint, the Defendant 
present by B. E. Stoutemyer, Esq., his attorney 
and the Complainant present by H. E. McElroy, 
Esq., its attorney and the said Intervenor not pres- 
ent either in person or by attorney, and that the 
Court after due consideration allowed said motion 
and entered its order for the dismissal of said ac- 
tion on August 22, 1922; 

Now therefore, it is hereby considered, ordered 
and adjudged that said action be and the same is 
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hereby dismissed and that the said Defendant re- 
cover his costs hereby taxed at........... 


Dated this 25th day of October, 1922. 
FRANK S. DIETRICH, 
Judge. 
O. K.  B. E. Stoutemyer. 
Endorsed, Filed Oct. 25, 1922. 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


PETITION FOR APPEAL. 

The above-named Complainant, feeling aggrieved 
by the decree and order of dismissal rendered and 
entered in the above-entitled caus on the 25th da; 
of October, A. D., 1922, does hereby appeal from 
said decree to the United States Circuit Court of 
Appeals for the Ninth Circuit for the reasons set 
forth in the assignment of errors filed herewith and 
it prays that its appeal be allowed and that citation 
be issued as provided by law, and that a transcript 
of the record proceedings and papers upon which 
said decree was based, duly authenticated, be sent 
to the United States Circuit Court of Appeals fo” 
the Ninth Circuit. 

HIGH E. McELROY, 
Solicitor for Complainant. 
Residence: Boise, Idaho. 


ORDER ALLOWING APPEAL. 
And now, to-wit: On this 8th day of November, 
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1922, it is ordered that the foregoing petition be 
granted and that the appeal be allowed as prayed 
for and that plaintiff file a bond on appeal in the 
sum of $200, with good and sufficient security, to be 
approved by the Court. 
FRANK S. DIETRICH, 
District Judge. 

Endorsed: Filed Nov. 8, 1922. 

W. D. McREYNOLDS, Clerk. 

By Pearl E. Zanger, Deputy. 


(Title of Court and Cause.) 


ASSIGNMENT OF ERROR. 

Now comes the defendant in the above-entitled 
cause and files the following assignment of errors 
upon which it will rely upon its prosecution of the 
appeal in the above-entitled cause, from the decree 
made by this Honorable Court on the 25th day of 
October, 1922. 


First. 
The Court erred in making the order filed on 
August 22, 1922, for the dismissal of the Bill of 
Complaint. 


Second. 
The Court erred in making and entering the 
decree in said action on the 25th day of October, 
11922. 


92 Nampa & Meridian Irr. Dist., vs. J. B. Bond. 


Third. 

The Court erred in holding as a part of the said 
order mentioned in the first specification, that the 
cost of the proposed drainage works, referred to 
therein, constituted a part of the annual mainte- 
nance or operation charges of the Boise Project 
under the terms of Sec. 5 of the Act of Congress 
approved August 13, 1914 (88 Stat. 686), com- 
monly known as the Reclamation Extension Act, or 
at all. 


Fourth. 

That the Court erred in holding as a part of said 
mentioned order, that the cost of the proposed 
drainage works, referred to therein, did not consti- 
tute an increase of the construction charges of Boise 
Project under the terms of Sec. 4 of the said Act 
of Congress commonly known as the Reclamation 
Extension Act, or at all, and was not governed by 
the provisions of said section. 


Fifth. 

That the Court erred in holding as part of said 
mentioned order that the Hon. Secretary of the In- 
terior could announce or determine the amount of 
said drainage charge, or any part of the operation 
or maintenance charge of Boise Project, as a flat 


rate per acre. 
Sixth. 


That the Court erred in holding that Subsection 
(b) of Exhibit “C” attached to the Bill of Com- 
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plaint constitutes a sufficient determination or an- 
nouncement of an annual operation or maintenance 
charge for the Boise Project under the terms of Sec- 
tion 5 of said Reclamation Extension Act. 


WHEREFORE, the appliant prays that said 
decree be reversed and that the District Court be 
directed to overrule Defendant’s motion to dismiss 
and to proceed with the hearing of said Court ac- 
cording to law and the rules of procedure govern- 
ing the disposition of equitable causes. 

HUGH E. McELROY, 
Solicitor for Complainant. 
Residence: Boise, Idaho. 
Endorsed: Filed Nov. 8, 1922. 
W. D. McREYNOLDS, Clerk. 
By Pearl EK. Zanger, Deputy. 


(Title of Court and Cause. ) 


BOND ON APPEAL. 

KNOW ALL MEN BY THESE PRESENTS 
that we, Nampa & Meridian Irrigation District, as 
principal, and United States Fidelity & Guaranty 
Company of Baltimore, Maryland, as surety, are 
held and firmly bound under the above-named de- 
fendant in the sum of $200, for the payment of 
which well and truly to be made, we bind ourselves 
and our successors and assigns, jointly and sever- 
ally, firmly by these present. 
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Sealed with our seal and dated this 8th day oz 
November, 1922. 


The condition of this obligation is such, that 
whereas, the above-named Nampa & Meridian Irri- 
gation District, has prosecuted an appeal to the 
United States Circuit Court of Appeals for the 
Ninth Circuit to reverse the decree made and en- 
tered in the above-entitled suit in the District Court 
of the United States for the District of Idaho, 
Southern Division, on the 25th day of October, 
1922. 


Now therefore if the above-named Complainant 
and Appliant, Nampa & Meridian Irrigation Dis- 
trict, shall prosecute its said appeal to affect and 
answer all costs if it shall fail to make good its 
plea, then this obligation shall be void; otherwise 
to remain in full force and effect. 

NAMPA & MERIDIAN IRRIGATION 
DISTRICT. 
By Hugh E. McElroy, 
Solicitor. 
UNITED STATES FIDELITY & 
GUARANTY CO. OF BALTI- 
MORE, MARYLAND, 
By Henry Whitson, 
Attorney in Fact. 
(Corporate Seal) 

Approved November 8, 1922. 

Dietrich, Judge. 


Nampa & Meridian Irr. Dist., vs. J. B. Bond. 95 


Endorsed: Filed Nov. 8, 1922. 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


MOTION. 
Complainant respectfully represents to the 
Court: 


1. That it has perfected an appeal from the 
decree allowing the motion of the defendant for a 
dismissal of the Bill of Complaint and filed its prae- 
cipe with the Clerk for the transcript on appeal and 
defendant has consented to the terms of said prae- 
cipe. 


2. That the Solicitors for Intervenors have filed 
a praecipe requesting the Clerk to include in said 
transcript a copy of the Complaint in Intervention 
filed by Intervenor. 


8. That the Complainant objects to the inclusion 
of said copy of the Complaint in Intervention in said 
transcript for the reason that the same is not ma- 
terial to said appeal and would impose heavy and 
unnecessary expense on Appellant. 


Wherefore, a difference having arisen between 
said parties concerning the general contents of the 
said record, Complainant hereby submits the same 
to the Court for determination under sub-section 
(c) of Rule 75 of the Rules of Practice for courts of 
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equity of the United States and prays the Court 
for an order covering the same. 
HUGH E. McELROY, 
Solicitor for Complainant. 
Residence: Boise, Idaho. 
Service by copy acknowledged this 7th day of 
December, 1922. 
ELDREDGE & MORGAN, 
Solicitors for Intervenor. 
Endorsed: Filed Dee. 8, 1922. 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


PRAECIPE FOR FURTHER TRANSCRIPT 
SUGGESTED BY INTERVENOR. 

TO THE HONORABLE W. D. McREYNOLDS, 
CLERK OF THE ABOVE ENTITLED COURT: 
You will please prepare and incorporate in the 

record on appeal of the plaintiff and appellant, 

Nampa & Meridian Irrigation District in the above 

entitled cause, the bill of complaint in intervention, 

filed by Payette-Boise Water Users’ Association, 

Ltd., intervenor. 

Dated this 7th day of December, 1922. 
ELDREDGE & MORGAN, 
Solicitors for Intervenor. 
Residence: Boise, Idaho. 
Due service of the above and foregoing praecipe 
for further transcript suggested by intervenor and 
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receipt of copy is hereby admitted this 7th day of 
December, 1922. 
HUGH E. McELROY, 
Endorsed: Filed Dee. 7, 1922. 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


STATEMENT FOR THE RECORD. 
Pursuant to order of the Court, Payette-Boise 
Water Users’ Association, Ltd., filed a complaint 
in intervention in said cause, filed a motion to dis- 
miss, embodied in the complaint in intervention 
and presented a written brief on the hearing of 
the motion to dismiss and set out, as a part of its 
complaint in intervention, a large number of ex- 
hibits, including what is known as Exhibit “X’’ in 
the record of the Payette-Boise Water Users’ As- 
sociation, Ltd., vs. J. B. Bond, et al., and referred 
to in the bill of complaint by the Nampa & Merid- 
ian Irrigation District and which said Exhibit “X”’ 
was omitted from the record in the bill of com- 
plaint but was referred to therein, as aforesaid, 
and which said Exhibit ‘“X” was before the Court 

when it rendered its decision in said cause; 


That said Exhibit “X’”’, forming a part of this 
statement, constitutes a part of the contract hbe- 
tween the Government of the United States, bear- 
ing date the 12th day of July, 1921, being the con- 
tract of which the complainant in this cause com- 
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plains and seeks to set aside and the Payette- 
Boise Water Users’ Association, Ltd., intervenor 
herein; that the complaint in intervention con- 
tained a large number of exhibits and upon prae- 
cipe being filed by intervenor for further record, 
asking that the whole of said bill of complaint in 
intervention be incorporated in the record, a hear- 
ing was had thereon upon objection of the com- 
plainant in this cause and the Court ordered that 
the complaint in intervention, in chief, together 
with Exhibit “X”, as aforesaid, be incorporated 
in the record on appeal; that the following com- 
plaint, together with Exhibit “X”, constitutes the 
complaint proper in the Court below and the par- 
ticular Exhibit “‘X’’ incorporated therein, as 
aforesaid. 


(Title of Court and Cause.) 


COMPLAINT IN INTERVENTION. 
Leave of Court first being had Payette-Boise 
Water Users’ Association, a corporation, files its 
complaint in intervention, and for ground of com- 
plaint alleges and states: 


ie 
That at all times herein mentioned plaintiff was 
and is a corporation duly organized and existing 
under and by virtue of the laws of the State of 
Idaho with its principal place of business at Cald- 
well, Idaho. 
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II. 

That plaintiff is interested and affected by the 
controversy involved in said cause, and is a neces- 
sary and indispensable party to the final determin- 
ation of said cause for the reasons hereinafter 
stated. 


ITI. 

That on or about the 138th day of February, 
1906, plaintiff herein entered into a certain con- 
tract with the Government of the United States, 
a copy of which marked Exhibit “A” is hereto at- 
tached and made a part hereof. 


IV. 

That under and by virue of the terms of said 
contract, intervenor for and on behalf of its mem- 
bers contracted and agreed with the United States 
for the construction of the irrigation works known 
as the Boise Project, covering approximately 143,- 
000 acres of land within Ada and Canyon Coun- 
ties, State of Idaho; that of said 148,000 acres 
approximately 40,000 acres of which le within 
the Nampa & Meridian Irrigation District, plain- 
tiff in this cause, and that said 40,000 acres is 
identical in description with the 40,000 acres de- 
scribed in paragraph 4 of the complaint on file 
herein. 


V. 
That under and by virtue of said contract of 
February 18, 1906, intervenor herein became guar- 
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antor for the return of the construction charge 
of the United States of America of the moneys 
expended and to be expended by the Government 
of the United States in the construction of the 
Boise Project under and by virtue of the terms of 
said contract; that said Boise Project in pursuance 
of said contract was by the Secretary of the Inte- 
rior, acting by the United States, duly constructed. 


VI. 

That the members of intervenor are the settlers 
and land owners upon said Boise Valley Project; 
that the stockholders and members of this plain- 
tiff have procured all their rights to the use of 
water from said Government Project under and 
by virtue of the contracts and decree of Court 
herein referred to between this plaintiff and the 
Government of the United States. 


WOE. 

That plaintiff’s members and stockholders com- 
prise approximately 2,000 settlers upon what is 
known as the Boise Project and land owners 
thereunder. 


VIII. 

That certain litigation arose between this plain- 
tiff and certain officers of the Reclamation Serv- 
ice, and that in settlement of said controversy that 
a certain contract between the plaintiff herein and 
the Government of the United States, bearing date 
of the 12th day of July, 1921, was entered into; 
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that among other things under and by virtue of the 
terms of said contract being referred to as a sup- 
plemental contract, intervenor herein became the 
guarantor of all payments provided for to be made 
by the settlers upon the Boise Project to the United 
States under and by virtue of said supplemental 
contract; that large sums of money under the 
terms of said contract have been collected from the 
various members of plaintiff herein for a drainage 
construction, and a large sum of which has been 
expended in the construction of drainage works. 
IX. 

That under and by virtue of the contract of June 
1, 1915, Exhibit “A” to plaintiff’s complaint, he- 
tween the Nampa & Meridian Irrigation District 
and the United States of America, said Nampa I[r- 
rigation District contracted and agreed to pay the 
same maintenance and operation charge per acre 
as announced by the Secretary of the Interior for 
similar lands upon the Boise Project proper; that 
drainage is a proper and necessary maintenance 
charge in that a large acreage upon the Boise Proj- 
est is rapidly becoming water-logged and seeped 
so that without drainage a large acreage of said 
Project will become permanently water-logged and 
seeped, and the productivity of the land destroyed, 
and that said seeped and water-logged land can not 
return to the Government of the United States a 
proper or any construction charge. 
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x 

That under and by virtue of said contract, Ex- 
hibit “A” to plaintiff’s complaint, a large sum of 
money was charged against the Boise Project out- 
side of the Nampa & Meridian Irrigation District, 
and for which lands outside of the Nampa & Me- 
ridian Irrigation District are paying and have 
been paying for drainage within the Nampa & 
Meridian Irrigation District. 


XI. 

That it is inequitable to permit the Nampa & 
Meridian Irrigation District to receive and retain 
such benefits to the expense of the Project lands 
outside of the Nampa & Meridian Irrigation Dis- 
trict, which it is doing and has done, and avoid 
contribution to the expense of the drainage on 
Project lands outside of the said district. 


XII. 

That a large majority of the settlers, members 
of this intervenor, have executed the new form 07 
water right application provided for in said supple- 
mental contract between the United States of Amer- 
ica and this intervenor, bearing date of the 12th day 
of July, 1921, wherein and whereby the members of 
this intervenor, relying upon the provisions of said 
contract to the effect that the United States of Amer- 
ica would assess for drainage purposes all of the 
project lands within the Nampa & Meridian Irriga- 
tion District equally and ratably with that of the 
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lands outside of the irrigation district for drainage 
purposes belonging to the members of this interven- 
or, so executed said form of water right application 
in which it is provided, among other things, that 
the members of this intervenor would pay a drain- 
age charge as levied by the Secretary of the In- 
terior. 


And for other and further defense to plaintiff’s 
complaint, intervenor alleges and states: 


I, 

That plaintiff’s complaint does not state facts 
sufficient to constitute a cause of action or to en- 
title plaintiff to equitable relief or any relief, and 
for that reason and upon that ground intervenor 
moves to dismiss plaintiff’s complaint in said cause. 


IT. 

That the United States of America is a neces- 
sary and indispensable party to this proceeding, in 
that by this action it is sought to abrogate a con- 
tract made with the United States of America, and 
is not a proceeding to prevent the violation of a 
contract made by the United States, and for that 
reason and upon that ground, intervenor further 
moves the Court to dismiss plaintiff’s cause of ac- 
tion. 


PE, 
That a copy of said supplemental contract, bear- 
ing date of the 12th day of July, 1921, between 
the United States of America and this intervenor, 
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marked Exhibit “B”, is heretofore attached and 
made a part hereof; that said contract was made 
for and on behalf of the members of this plaintiff. 


WHEREFORE, Intervenor prays judgment, 
that: 


A. That plaintiff’s cause of action be dismissed. 


B. That intervenor have judgment for its costs 
in this behalf expended. 


C. That intervenor have such other and further 
relief as may appear equitable and just in the 
premises. 

ELDREDGE & MORGAN, 
Attorneys for Intervenor. 
Residing at Boise, Idaho. 
(Duly verified) 


In the District Court of the United States, for the 
District of Idaho, Southern Division. 


PAYETTE-BOISE WATER USERS’ ASSO- 
CIATION, 
Plaintiff, 
Vs. 


D. W. COLE, C. C. FISHER, CHAS. F. 
WEINKAUF, RIVERSIDE IRRIGATION 
DISTRICT, PIONEER IRRIGATION DIS- 
TRICT AND NAMPA & MERIDIAN IRRI- 
GATION DISTRICT, 

Defendants. 


STATEMENT OF COST AND CONDITIONAL 
DEDICATION OF IRRIGATION WORKS, 
BOISE IRRIGATION PROJECT, IDAHO. 
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To the Above Named Court: 

The following statement of Cost and Condi- 
tional Dedication of Irrigation Works, in connec- 
tion with the Boise Federal Irrigation Project, in 
Idaho, is presented for filing in the above-named 
case ; 

STATEMENT OF CASE. 


Gross Cost: 
Gross cost of construction of the 
Project to June 30, 1919.0. $12,696,331.87 


Note: This figure is taken from project 
books; in arriving at same, the cost of equip- 
ment and plant was not charged but depre- 
ciation only was charged. Receipts from sale 
and transfer of equipment in excess of ap- 
praised values at completion of work were 
credited to cost. A detailed statement of cost 
to June 30, 1917, has been furnished as De- 
fendants’ Exhibit No. 54. Any additional in- 
formation desired in regard to items or fea- 
ture costs may be ascertained by reference to 
the project books which have been offered in 
evidence and are available in the Boise Proj- 
ect office. The difference between the cost to 
June 30, 1917, as shown in Defendants’ Ex- 
hibit No. 54 and the gross cost to June 30, 
1919, as stated above, is nearly all covered by 
items, no part of which is charged to the proj- 
ect lands, 7. e., Riverside Drainage $91,821.44 
and Notus Canal $121,523.44. 

Equipment: 

Add amount carried as value of 

equipment undisposed of and adjust- 

ments on account of sales at less than 

PAUSCOL VALUC ees cccceesccsccctescceccceeeenssectenenn 35,816.69 


$12,732,148.56 
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Construction Credits: 

Deduct construction credits, other 

than power receipts (power receipts 

are credited to the power plant which 

is reserved and is not charged to pro- 

ject ands) eee te. on ee 725,424.59 


$12,006,723.97 


Over-distribution operating accounts: 
Deduct over-distribution on operating 
UCC OUIT GS 2e.sae eerie mn eee! 1,201.42 


Net ConstructlOon COSt. ee eccccccsccccccccccceeeee 12,005,522.55 


Surveys and investigations: 
Deduct surveys and investigations on 
unconstructed units, itemized below 43,783.36 


$11,961,789.19 
Storage on Weiser 


Rivet concen eee 918.96 
Snake and Columbia 

RIVGigS? ee ee tec a: 82.81 
Reconnaissance on 

Wood River ............... 168.95 
Storage reconnais- 

sance on Payette...... 267.44 
Succor Creek recon- 

NAISSANCE oeececeeccccccseeees 214.63 
Miscellaneous prelim- 

inary expenses ........ 188.30 
North Side Boise sur- 

VOUS coun eke eee 5,494.15 


Payette Unit surveys 10,600.23 
Succor Creek tract 


SUYVOYS: ...5 ee 1,080.15 
Stream measurement 
Payette River ............ 2,169.18 


Stream measurement 
Succor Creek............... 1,097.89 
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Water filings, Pay- 
ette River. ........0........ 450.90 


Subtotal  ncccae. $22,733.54 
Surveys proposed ex- 
tensions on North 
and South Sides 

Boise River in 1916 21,049.82 


$43,783.36 


Arrowrock Reservoir: 
Cost of Arrowrock Reservoll..............0- $4,601,183.82 


Note: Difference between $4,601,183.82 
and $4,750,000 referred to in public notice of 
July 2, 1917, is due to the fact that the equip- 
ment and construction plant were disposed of 
to better advantage than estimated at the 
time of public notice, and that the credit for 
certain construction earnings, such as profit 
on mercantile store and mess at Arrowrock 
has been transferred to the Arrowrock feature, 
making it possible to reduce the net cost of the 
reservoir to $4,601,183.82. 


Net cost, excluding Arrowrock 
Reservoir: 
Net cost of project, excluding Ar- 
YOWYVOCK RESCLVOIL oon nceeencescsecsssssccccscsesesecseee $7,360,555.37 
Drainage Construction: 

Above figures include following items for 
drainage construction, part of which is charge- 
able to project land, and part paid by irriga- 
tion districts: 

Pioneer Irrigation District... $298,397.63 
Nampa & Meridian Irrigation District: 

Old water right lands, $151,206.38 

eVOpeCE LANS ooccccccscccccccn 158,139.56 


$309,345.94 
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Riverside Irrigation District....................... 91,821.44 
Drainage on project proper outside 

of districts, mainly Fargo Basin 

and? Deer TSlae sie uch enone 77,189.43 


Subtotal drainage .....2. $776,754.44 
Note: Proportion of drainage construction 
to be charged to project lands consists of the 
$77,189.43 drainage on project proper and the 
item of $158,189.56 in the Nampa & Meridian 
Irrigation District, being the proportionate 
charge to project lands as agreed to in con- 
tract dated June 1, 1915 between the U. S. 
the Nampa & Meridian Irrigation District and 
the Payette-Boise Water Users’ Association. 
Total Drainage construction charged to 
projeet lands... ee eee $235,328.99 
Drainage cost to be collected from dis- 
tricts and not charged to project lands: 
Pioneer District............ $298,397.63 
Nampa & Meridian 
District old lands......... 151,206.38 
Riverside Irrigation 


District lands... = 91,821.44 
Total drainage de- 
CUCiOl ene $541,425.45 
$6,819,129.92 
Notus Canal: 
Deduct cost of work on Notus Canal 
GOP ily gil el Oa Ge eves rete ee 121,523.44 
$6,697,606.48 


Power Plant: 
Deduct value of power plant at Boise 
Diversion Dam reserved for pump- 
ing water to proposed extensions..... 195,305.27 


$6,502,301.21 
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Deer Flat Reservoir: 
Deduct 2% of Deer Flat Reservoir 
reserved to supplement water sup- 
ply of Notus sub-unit extension, 
(2% about $1,000,000) approxi- 
Re ges eet en 8) ee rere 20,000.00 


$6,482,301.21 


Main Canal: 
Deduct 1% of cost of Main Canal 
from Boise River to Deer Flat Res- 
ervoir (1% of $2,000,000) approx- 
REAR MN gmrete fetter os Png Yo Co ae 20,000.00 


$6,462,301.21 


Sut in Court of Claims: 
Add contingent liability in suit of 
Contractor in Court of Claims, 
Page and Brinton v. United States 325,931.97 


Net Cost, exclusive of Arrowrock Storage: 
Net cost to be charged to project lands 
exclusive of Arrowrock storage........$6,788,233.18 


Irrigable Area: 
Maximum possible irrigable area of 
new or project lands under the con- 
mevcted Unit, about... 140,000 acres 


Notes: The term “project lands” as used 
herein refers to lands under the constructed 
unit of the project and having no water rights 
from private canals, as distinguished from old 
water right lands having a partial water sup- 
ply from private canals for which supplemen- 
tal storage rights have been contracted under 
agreements between the various irrigation 
districts and canal companies, and the United 
States. Of the 140,000 acres of project land 
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above referred to, about 40,000 acres are lo- 
cated in the Nampa & Meridian Irrigation 
District, and about 400 acres in the Settlers’ 
Irrigation District. 

In the past year about 1500 acres of sandy, 
rough land have been deducted as not practi- 
cable for irrigation, also 1500 acres which 
have become seeped. The 140,000 acres re- 
ferred to above includes about 8,000 acres of 
extremely rough, sandy land which it is doubt- 
ful whether it is practicable to irrigate, also 
a considerable area of land which will proba- 
bly become non-irrigable on account of seep- 
age, also lands held by owners not qualified 
to secure government water rights under the 
act on account of non-residence and _ excess 
ownership. Loss in acreage of from 10 to 25% 
on account of seepage has been common on 
other projects. How much of the seeped area 
can he reclaimed by drainage is uncertain. 
It is also uncertain whether any funds will 
be available for the construction of drainage 
works, and also as to the effectiveness of 
drainage works, when constructed and what 
lands will remain seeped after drainage con- 
struction. 


Estimated acreage which will ulti- 
mately be found unsuitable for ir- 
rigation on account of the sandy 
and rough condition of certain 
lands and the seepage of other 
JEMAGIGS chance eee ne ee ee ene 10,000 acres 


Estimated net acreage of irrigable 
project lands under the canal sys- 
tem of the constructed unit.................. 130,000 acres 


Cost per acre of works, other than 
Arrowrock reservoir, chargeable to 
project lands if payments are se- 
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cured from the entire 130,000 
ee ee eae $ Baeza 


50% of Arrowrock reservoir to be 
charged to project lands (50% of 
$4,601,183.82) $2,300,591.91 or a 
charge per acre, if payments are 
made from the entire 180,000 
LMCICSS CLE eee tee ee nINOR roe ieee eee 17.70 


Charge per acre, provided all project 
lands are covered by contracts through 
organization of irrigation districts or 
DMMP WISE, APPLOXUMNACELY nn ...esseeeseseeseeeereeee $70.00 


Explanatory Statement: 

Unless irrigation districts or some form of or- 
ganization capable of binding all the lands should 
be formed, it will be necessary to depend upon in- 
dividual applications or contracts, the making of 
which is largely optional with the individual land 
owners. Without district organizations binding all 
lands, it is estimated that a considerable percent- 
age of the land owners will avoid paying the gov- 
ernment for a water right by picking up waste 
water, or securing water in some other way or 
holding the land for speculation without irrigation. 
Consequently, it is estimated that a charge of ap- 
proximately $70 per acre will be necessary if dis- 
tricts are organized and contracts made, binding 
all irrigable project lands to pay for a water right, 
and a charge of $80 per acre without such organi- 
zation. That is, it is estimated that a payment of 
$70 per acre from all project lands guaranteed by 
an irrigation district having the taxing power en- 
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abling it to assess all the lands would bring in a 
total revenue or payment equal to the amount whieh 
would be collected by a charge of $80 per acre upon 
such of the project lands as the owners thereof 
may elect to purchase water rights for. 


Estimating the available capacity of Arrowrock 
Reservoir at about 268,000 acre-feet (approximate- 
ly the amount of stored water drawn out of Ar- 
rowrock during the irrigation season of 1919), the 
storage capacity of Arrowrock Reservoir to be dedi- 
cated to the project lands of the constructed unit 
would be 184,000 acre-feet, and estimating that 
about 2/3 of the 130,000 acres of project lands is 
located above Deer Flat Reservoir and will be sup- 
plied with water from Arrowrock Reservoir, and 
about 1/3 is located below Deer Flat Reservoir and 
is supplied from Deer Flat Reservoir, the amount 
of Arrowrock storage capacity dedicated to the 
project lands supplied therefrom amounts to about 
114 acre-feet per acre reservoir capacity, provided 
water rights are purchased for the entire area. 


Approximately 58,000 acre-feet have been sold 
to supplement the water rights on the old lands of 
the Boise Valley under the canals of the several 
irrigation districts and companies with which con- 
tracts have been made, including the lands of the 
shareholders of the New York Canal Co. The balance 
amounting to about 76,000 acre-feet is reserved for 
future sales and proposed extensions of the project. 
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If the members of the Payette-Boise Water Users’ 
Association desire a larger proportion of the Ar- 
rowrock Reservoir and are willing to pay for same. 
an application to purchase a right to the use of ad- 
ditional capacity out of the reservoir will be con- 
sidered if an acceptable application for the same is 
made prior to the sale or dedication of the water 
to other lands. 


The figure for cost in above statement includes 
a proportion of cost of detached or general office 
prorated to the various features on the basis of cost 
to each feature. The amunt and details of such 
overhead cost to June 30, 1917, are shown in state- 
ment introduced in the trial of this case as Defend- 
ants’ Exhibit 55. The cost of general offices is pro- 
portioned to all projects monthly by transfer, debit- 
ing all projects under way, and crediting the gen- 
eral office accounts. The basis of distribution is 
the ratio each project expenditure for the month 
bears to the total expenditure for the whole service 
for the same period. Secondary projects, or those 
on which investigations only are being made, re- 
ceived their proportion of overhead which remains 
a part of the cost of such investigations. 


About three-fourths of the overhead cost of the 
Boise Project is charged to the portion of the works 
dedicated to the project lands of the constructed 
unit. The greater part of the overhead expense 
shown on Exhibit No. 55 is the expense of the 
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Boise Project office and consists of work done on 
the Boise Project directly and exclusively for the 
benefit of that project. The Supervising Engi- 
neer’s office was also located on the Boise Project 
and handled engineering and supervisory work for 
that project. The Chicago office was a transporta- 
tion and central purchasing office. Much of the 
time of that office was taken up in making pur- 
chases and forwarding shipments for the Boise 
Project. In 1915, the employment of Supervising 
Engineers was discontinued and thereafter the 
work previously handled by the Supervising Engi- 
neers was concentrated in the office of the Chief 
of Construction at the Denver office and is referred 
to in Exhibit No. 55 as the Denver Office Expense. 
The Washington office handled engineering, legal, 
clerical, accounting, correspondence, and general 
office work for each of the various projects of the 
Reclamation Service. The method of prorating the 
expenses of the detached offices at Washington, 
Denver and Chicago, to the several projects in pro- 
portion to the total expenditures of each project, 
was adopted as the most practical and economical 
method of distribution and one giving results not 
differing greatly from what would have been cbh- 
tained by keeping track of the times of each em- 
ployee devoted to each item of work for each of the 
several projects, the latter method, while possible, 
would have been very expensive and cumbersome. 


General administrative work carried on in the of- 
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fice of the Secretary of the Interior has not been 
charged to any project. 


CONDITIONAL DEDICATION OF IRRIGA- 
TION WORS. 

Subject to the payment of charges and compli- 
ance with regulations as required by law and au- 
thorized regulations of the Secretary of the Inte- 
rior, and insofar as the dedication of irrigation 
works owned by the United States and not yet. 
paid for by the Water Users is authorized by law, 
the following irrigation works are dedicated to the 
said project Jands in the constructed unit, includ- 
ing the project lands in the Nampa & Meridian Ir- 
rigation District: 


(a) Right to the use of 50% of the storage ca- 
pacity of Arrowrock Reservoir. 

The said project lands to be entitled to 
50% of the water actually available from 
said reservoir each year. 

(b) Right to the use of all of the distribution 
system, except the power plant and Notus 
Canal and 1% of the main canal. 

(c) Right to the use of 98% of storage capa- 

city of Deer Flat Reservoir. 
It is understood, however, that pursuant 
to the provisions of Sec. 6 of the Act of 
Aug. 18, 1914, (38 Stat., 686) no land 
owner or water user shall be entitled to 
receive water when in arrears for more 
than one year in the payment of any con- 
struction or operation and maintenance 
charge. 
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The said project lands of the constructed unit are 
not paying for any part of the 50% of Arrowrock 
Reservoir not dedicated to said project lands and 
shall have no right, title or interest to the said 50% 
or the water available therefrom, nor the 2% of the 
Deer Flat Reservoir reserved to supplement the 
supply of water for land under the Notus Canal. 


The power plant at the Diversion Dam is re- 
served and not charged or dedicated to the project 
lands and the project lands shall have no interest 
therein. 


Pursuant to Sec. 6 of the Reclamation Act of 
June 17, 1902, (32 Stat., 388), title to all irrigation 
works remains in the United States until further 
Act of Congress, and the management and opera- 
tion of the irrigation works will remain in the 
United States until payments have been completed 
for the major portion of the lands irrigated by the 
waters of said works unless prior to said time the 
operation and maintenance thereof shall be turned 
over to the water users by the Secretary of the In- 
terior pursuant to an agreement therefor under 
the provisions of Sec. 5 of the Act of Congress ap- 
proved Aug. 13, 1914 (88 Stat., 686). 


The right to enlarge any of the existing irriga- 
tion works of the project and to use or dispose of 
any additional capacity made available by any en- 
largement or improvement hereafter constructed 
by the United States is reserved. 
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Under the contract between the United States 
and the Pioneer Irrigation District the United 
States has the right to substitute water from Deer 
Flat Reservoir or other source of supply under th 
control of the United States in lieu of an equal 
amount of Arrowrock water to which the district is 
entitled. As there is more storage capacity in 
Deer Flat Reservoir in proportion to the acreage to 
be served than in Arrowrock Reservoir, such sub- 
stitution may be desirable at times and the right 
to make such substitution is reserved. In the event 
of such use of Deer Flat water the Arrowrock 
water for which such Deer Flat water is substitut- 
ed will be available for the project lands. 


This dedication is made for the purpose of com- 
pliance with opinion and decision of the Court in 
the above entitled case, and should the said de- 
cision be reversed or modified by the final decision 
of the Supreme Court or Circuit Court of Appea!s 
in said case, the Secretary of the Interior reserves 
the right to cancel or withdraw the said dedica- 
tion and terminate all rights provided thereunder 
and in that event to proceed as may be lawfui or 
proper in accordance with the determination of 
the Supreme Court or other appellate court ren- 
dering a final decision in said case. 

Recommended for approval. 
(Sed.) A. P. DAVIS, 
Director and Chief Engineer U. S. 
Reclamation Service. 
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APPROVED 

Oct. 24, 1919. 

(Sgd.) FRANLIN K. LANE, | 

Secretary of the Interior. 

(ORDER) 

Approved with instructions to Clerk to incorpo- 
rate in record on appeal. 

FRANK 8S. DIETRICH, 
Judge. 

December 16, 1922. 
Endorsed: Lodged Dec. 15, 1922. 

Filed Dec. 16, 1922. 

W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


PRAECIPE FOR TRANSCRIPT ON APPEAL. 
To W. D. McReynolds, Clerk of the Above Entitl:d 
~ Court: 

You will please prepare the record on the appeal 
of the Plaintiff and Appellant, Nampa & Meridian 
Irrigation District, taken in the above entitled 
cause from the decree and order made and entered 
in said cause on the 25th day of October, 1922, such 
record to consist of the pleadings, documents and 
papers in the following order: 


1. Bill of Complaint. 


2. Motion of Defendant to Dismiss Bill of Com- 
plaint. 
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3. Decision of the Court on Motion to Dismiss 
Complaint Filed August 22, 1922. 


4. Decree of the Court Dismissing Complaint 
and Action Filed October 25, 1922. 


5. All papers filed in connection with this ap- 
peal, viz: Petition for Appeal, Assignment of Er- 
rors, Order Allowing Appeal, Bond on Appeal, Cit- 
tation, and this Praecipe. 

In preparing the above record you will please 
omit the title of all pleadings except Bill of Com- 
plaint, but in lieu thereof insert the words ‘Title 
of Court and Cause,” to be followed by the name 
of the pleading or instrument. You will also please 
omit the verification of all pleadings, but in lieu 
thereof insert, whenever the pleading is verified, 
the words, “Duly Verified.” 

We have conferred with counsel for appellees and 
he requests us to advise you that he waives the time 
allowed him in which to designate additional parts 
of the record for inclusion in the printed transcript, 
and consents that the same may be printed forth- 
with and in accordance with the foregoing Prae- 
cipe. 

Dated this 27th day of November, 1922. 

HUGH E. McELROY, 
Solicitor for Complainant and Appellant. 
Boise, Idaho, November 27, 1922. 

We hereby acknowledge receipt and service of 

copies of the foregoing Praecipe for Transcript on 
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appeal and waive time to designate additional parts 
of the record for inclusion in the printed transcript 
and consent that the same may be printed forth- 
with and in accordance with the foregoing Praecipe. 
Dated this 27th day of November, 1922. 
E. G. DAVIS, 
B. E. STOUTEMYER, 
Solicitors for the Defendant. 
Boise, Idaho, November 28, 1922. 
We hereby acknowledge receipt and service of 
the foregoing Praecipe on Appeal by copy, reserv- 
ing all rights as to time and to ask for further 
record. 
ELDREDGE & MORGAN, 
Solicitors for Intervenor. 
Endorsed: Filed Dec. 4, 1922. 
W. D. McREYNOLDS, Clerk. 


(Title of Court and Cause.) 


CITATION. 

THE UNITED STATES OF AMERICA,—ss. 

To J. B. Bond, Project Manager of Boise Project 
of the United States Reclamation Service, De- 
fendants, and Payette-Boise Water Users Asso- 
ciation, Ltd., Intervenor: 


You are hereby cited and admonished to be and 
appear in the United States Circuit Court of Ap- 
peals for the Ninth Circuit, to be held at the City 
of San Francisco, State of California, within 
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thirty (30) days from the date of this Writ, pur- 
suant to an appeal filed in the Clerk’s office of the 
District Court of the United States, District of 
Idaho, Southern Division, wherein Nampa & Meri- 
dian Irrigation District is Complainant and you, 
J. B. Bond, Project Manager of Boise Project of 
the United States Reclamation Service, are Defend- 
ant and Payette-Boise Water Users’ Association, 
Ltd., is Intervenor, to show cause, if any there be. 
why the order and decree in said appeal mentioned 
should not be corrected and speedy justice should 
not be done to the parties in that behalf. 

WITNESS the Honorable Frank §S. Dietrich, 
United States District Judge for the District of 
Idaho, this 20th day of November, A. D. 1922, and 
of the Independence of the United States the one 
hundred and forty-sixth year. 

FRANK S. DIETRICH, 
ATTEST: District Judge. 

W. D. McREYNOLDS, Clerk. 

(SEAL) 

Service of the foregoing citation and receipt of 
copy thereof admitted this 28th day of November, 
1922. 

B. E. STOUTEMYER, 
Solicitor for Defendant. 
ELDREDGE & MORGAN, 
Solicitors for Intervenor. 
Endorsed: Filed Dec. 4, 1922. 
W. D. McREYNOLDS, Clerk. 


122 Nampa & Meridian Irr. Dist., vs. J. B. Bond. 


CLERK’S CERTIFICATE. 

I, W. D. McReynolds, Clerk of the District Court 
of the United States for the District of Idaho, do 
hereby certify the foregoing transcript of pages 
numbered from 1 to 122, inclusive, to be full, true 
and correct copies of pleadings and proceedings 
in the above entitled cause, and that the same, to- 
gether constitute the transcript on appeal to the 
United States Circuit Court of Appeals for the 
Ninth Circuit, as requested by the Praecipes for such 
transcript and directed by order of the Court. 


I further certify that the cost of the record here- 
in amounts to the sum of $141.25 and that the 
same has been paid by the appellant. 

Witness my hand and the seal of said Court this 
third day of January, 1923. 


W. D. McREYNOLDS, 
(Seal) Clerk. 


